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 P-R-O-C-E-E-D-I-N-G-S 1 

 10:08 a.m. 2 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 3 

and gentlemen.  Let me call to order the June 3, 2003 4 

Public Meeting of the Board of Zoning Adjustment.  I 5 

do appreciate everyone?s patience with us this 6 

morning.  We were in very early, and we have quite a 7 

bit to get through.  So it was time well spent, but I 8 

understand the frustration of waiting on us. 9 

  So let us get right to it.  In the Public 10 

Meeting, of course, we are in our deliberative state 11 

of deciding cases that we have already heard.  We will 12 

not have any testimony during the proceeding this 13 

morning.  We will call each case, and you will hear 14 

our deliberation on it. 15 

  I want to welcome you here this morning.  16 

My name is Geoff Griffis.  I am the Chairperson.  17 

Joining me today is Mr. Etherly, on my right is Ms. 18 

Ruthanne Miller, representing the Zoning Commission is 19 

several commissioners, the majority of which this 20 

morning is being deliberated and decided with us by 21 

Ms. Mitten, and also representing National Capital 22 

Planning Commission is Mr. Zaidain.  Staff with us 23 

today, Ms. Bailey, Mr. Moy and Mr. Nyarku are with us 24 

and also Corporation Counsel, Ms. Monroe and Ms. 25 
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Glazer.  That is all I need to say.  Why don?t we call 1 

the first case for decision this morning? 2 

  MR. MOY:  Good morning, Mr. Chairman and 3 

Members of the Board.  The first case this morning is 4 

a motion for minor modification of conditions in BZA 5 

Order Number 5802 of the Appeal of Gertrude Chanler, 6 

pursuant to 11 DCMR 3129.7, to make minor 7 

modifications to Conditions (e) and (f) in the above-8 

referenced Order for the location of off-site 9 

accessory parking spaces across 17th Street in an R-5-B 10 

District.  That?s in Square 2567, Lots 811, 834, 838, 11 

and 839, for the Washington International Center in a 12 

D/R-5-B District at premises 1630 Crescent Place, N.W. 13 

and Square 2568, Lot 809 which was formerly Lot 807. 14 

  The final order date for that case 15 

application was February 24, 1960.  As a final note, a 16 

preliminary matter before the Board is a waiver of 11 17 

DCMR 3129.3 which requires that modifications be filed 18 

not later than six months after the date that the 19 

final order was issued.  That completes my briefing, 20 

sir. 21 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 22 

 Let?s take that up as the first issue.  That is the 23 

waiving of our rules under 3129.3.  Are we clear that 24 

this is past the six months?  With that clarification, 25 
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let me hear any discussion.  Is there any opposition 1 

to waiving? 2 

  I believe that it?s substantial reasoning 3 

for looking at this as this is not changing the 4 

overall intent and purpose of the fundamental order 5 

but rather looking at it as is stated in the 6 

modification to provide a temporary condition.  Any 7 

opposition?  Concerns?  Very well.  We?ll take it as a 8 

consensus of the Board then to waive the timing and 9 

move on to the motion for the minor modification. 10 

  As Mr. Moy has laid out, let?s take a 11 

brief minute just to put this into context.  Part of 12 

the original order was to have accessory parking, 13 

surface parking.  There was some language in terms of 14 

exclusivity of what this was to be used for which 15 

precludes anything else that happens on that site.  It 16 

looks like a representative of the property owner is 17 

entertaining other possibilities for that site but 18 

will not in fact do away with the parking that was 19 

required originally. 20 

  It seems like it is fairly straight 21 

forward.  However, I know the Board has some questions 22 

in terms of temporary provisions.  Also, was adequate 23 

notification of this given to what would have been 24 

parties in the original order?  So let me hear from 25 
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others in terms of the direction that they would like 1 

to go with this. 2 

  COMMISSIONER MITTEN:  Well, Mr. Chairman, 3 

you just stated my concern which is some prevision for 4 

interim parking during construction.  I don?t know the 5 

best way to handle that, but I would like that to be 6 

dealt with. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  So the 8 

temporary during construction is what you are looking 9 

at.  How do they provide a 38 if and when the site is 10 

built upon?  Others? 11 

  MEMBER MILLER:  Mr. Chairman, my concern 12 

was whether there was adequate notice to the community 13 

to have input on the modification.  We have on the 14 

record that the letter to the Board was CCed to two 15 

ANC Commissioners.  We don?t have anything on the 16 

record from the public at all.  The date of the letter 17 

is May 23, so we might want a little bit of time for 18 

the community to respond. 19 

  CHAIRPERSON GRIFFIS:  It seems like we?re 20 

faced with two options as I look at it.  We could 21 

decide this and clearly ask as part of the decision-22 

making and deliberation that the record be full.  That 23 

would mean we could accept the temporary parking 24 

provision during construction and also just the 25 
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confirmation that the public as it would be 1 

represented was contacted.  Or we set this for 2 

decision-making at some other time. 3 

  The fact that this was served to the ANC-4 

1C, ANC-1C-08 also - and it is indicated by hand, and 5 

knowing them as we do in these proceedings that they 6 

would have taken a quick opportunity to respond - I?m 7 

not concerned.  Also in terms of the substance of 8 

what?s happening here, it?s a temporary provision.  9 

The final provision will be identical to what the 10 

current condition is.  It would be appropriate if the 11 

Board felt to move to deliberation and decision on 12 

this but then to take that into the record.  Do others 13 

have any opinion? 14 

  MEMBER ZAIDAIN:  I would concur with that 15 

statement.  I would be ready to move to deliberation 16 

on that. 17 

  CHAIRPERSON GRIFFIS:  Then let?s move in 18 

that frame of mind.  We also have some information, 19 

although clearly it?s not in the record, that there is 20 

another surface parking available to accommodate the 21 

38 spaces during construction.  So it doesn?t seem 22 

unreasonable that direct and efficient accommodations 23 

can be made.  In which case, let me ask if there is a 24 

motion from the Board regarding the modification to 25 
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the condition to BZA Order 5802.  Does anybody want to 1 

start the morning off strong? 2 

  COMMISSIONER MITTEN:  I?d like to ask a 3 

question.  Did I just understand you to testify about 4 

the availability of other parking? 5 

  CHAIRPERSON GRIFFIS:  Testify? 6 

  COMMISSIONER MITTEN:  Because you said we 7 

don?t have in the record, so we can?t base the 8 

decision on the availability of other parking that 9 

there is no evidence in the record is available or 10 

isn?t spoken for for some other use. 11 

  CHAIRPERSON GRIFFIS:  I understand.  To be 12 

absolutely clear, we have been pointed to the fact on 13 

the site plan that there is an existing surface 14 

parking.  My point is that we don?t go to the next 15 

step that the Applicant or the property owner is 16 

stating on the record that is what is going to happen. 17 

 That is how the 38 spaces are going to be provided in 18 

a temporary manner during construction of the new 19 

building or what it is that they want to put on that. 20 

 So my point would be that we would keep the record 21 

open to accept that statement. 22 

  MEMBER ETHERLY:  Mr. Chair, I would be 23 

happy to make the motion for the modification as 24 

stated earlier. 25 
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  CHAIRPERSON GRIFFIS:  Very well.  Is there 1 

a second? 2 

  MEMBER ZAIDAIN:  I?ll second for 3 

discussion. 4 

  CHAIRPERSON GRIFFIS:  Further discussion? 5 

  COMMISSIONER MITTEN:  Mr. Chairman, is it 6 

your intention that there will be a condition related 7 

to the availability of parking when in fact the 38 8 

spaces are not available on Lots 811, 834, 838, and 9 

839 or just that we will rely on the representations 10 

of the Applicant that everything will be fine? 11 

  CHAIRPERSON GRIFFIS:  That?s an 12 

interesting way to put it, but it?s an excellent 13 

point.  I do not intend to add a condition that would 14 

address a temporary circumstance.  It?s interesting 15 

looking at a 1960s order and how it is held up or not 16 

held up.  I don?t want to write conditions that deal 17 

with an instant matter that would essentially elapse 18 

in its need. 19 

  Conditions should be permanent.  The 20 

conditions still rides that 38 parking spaces are to 21 

be provided.  In fact, we?re going an extra step in 22 

saying how are you going to accommodate during 23 

construction?  Because if during construction 38 24 

spaces weren?t available, they would be in non-25 
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compliance and it would be an enforcement issue that 1 

they could conceivably be fined for or whatever the 2 

remedies would be. 3 

  So without us even addressing it, they 4 

still have to maintain 38 spaces.  What we?re doing is 5 

allowing them, in the finished project which is what 6 

our order should go to, the longevity of the land.  7 

The finished product is that they still have to 8 

provide the 38 spaces.  Is that clear? 9 

  COMMISSIONER MITTEN:  It?s clear.  There?s 10 

a potential adverse impact to the community if there?s 11 

a prolonged construction period, and the use of the 12 

property continues to generate a demand for the 13 

parking spaces.  That?s all.  That?s my point. 14 

  CHAIRPERSON GRIFFIS:  And I totally agree. 15 

 If it is and they haven?t provided it sufficiently, 16 

an enforcement mechanism can be brought to bear. 17 

  COMMISSIONER MITTEN:  How?  What 18 

enforcement mechanism?  They won?t be out of 19 

compliance.  It?s either you have a surface parking 20 

lot and they have 38 spaces or you have the finished 21 

product and they have 38 spaces.  But the adverse 22 

impact would come when neither of those two situations 23 

exists. 24 

  CHAIRPERSON GRIFFIS:  I don?t agree 25 
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because the underlying aspect of the conditions is 1 

that 38 spaces are to be provided.  I don?t believe 2 

our order in this specific case should address that 3 

timeframe of which it goes from one to the other 4 

because that?s a very temporary condition.  The order 5 

stands no matter what is happening that 38 are to be 6 

provided. 7 

  COMMISSIONER MITTEN:  Mr. Chairman, I 8 

would be in favor of giving the Applicant an 9 

opportunity to propose a modified condition that would 10 

address the interim situation.  Then I would be more 11 

than happy to support it.  But as of now, I can?t be 12 

assured that there won?t be an adverse impact created. 13 

 So I won?t support the motion as it has been 14 

proposed. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Others? 16 

  MEMBER ETHERLY:  I understand the Chair?s 17 

concern and share somewhat in that.  If you try to 18 

craft a condition that speaks to a circumstance that 19 

is not yet attendant to the property, how can you 20 

craft an appropriate response plan? 21 

  To get to your concern, you are saying 22 

what assurances are there that there?s a mechanism in 23 

place to address the parking needs of the property in 24 

the event of a construction scenario.  Is it 25 
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significant enough for the modification to include 1 

some language that simply directs the Applicant in the 2 

event construction is undertaken on the property the 3 

Applicant shall develop an appropriate temporary 4 

parking solution or plan and simply leave it at that? 5 

  COMMISSIONER MITTEN:  I would suggest 6 

that?s an unenforceable provision. 7 

  MEMBER ETHERLY:  But your provision would 8 

further complicate the unenforceability. 9 

  COMMISSIONER MITTEN:  Why not take a week 10 

and let the Applicant respond? 11 

  CHAIRPERSON GRIFFIS:  Okay.  Others? 12 

  MEMBER ZAIDAIN:  Mr. Chair, I agree with 13 

Ms. Mitten.  Why don?t we just go that route and allow 14 

the Applicant to come back with that?  We can 15 

deliberate really quick next week. 16 

  CHAIRPERSON GRIFFIS:  Very well.  I take 17 

that as a motion to table the motion. 18 

  MEMBER ETHERLY:  So moved, Mr. Chair. 19 

  MEMBER MILLER:  I just want to clarify 20 

then that week could also be provided for the public 21 

to provide any input as well.  The record would be 22 

open. 23 

  CHAIRPERSON GRIFFIS:  We?ll cut them in 24 

too. 25 
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  MEMBER ZAIDAIN:  It?s an opportunity for 1 

somebody to submit something.  If they don?t, then -- 2 

  CHAIRPERSON GRIFFIS:  Right.  We don?t 3 

want a whole lot of deliberation outside of the scope. 4 

 We have a motion that?s seconded to table the first 5 

motion.  Let me ask for all those in favor to say aye. 6 

  (Chorus of ayes.) 7 

  CHAIRPERSON GRIFFIS:  Opposed. 8 

  (No response.) 9 

  CHAIRPERSON GRIFFIS:  Very well.  So the 10 

first motion is tabled.  The remedy and what you are 11 

asking is to go to next Tuesday to set this for 12 

decision-making, the first in the morning.  We are 13 

asking the Applicant to supply a temporary parking 14 

scheme to accommodate the required 38 while the 15 

construction is underway. 16 

  Ms. Miller, going to your point, to be 17 

absolutely clear, no, we are not having a public 18 

hearing on this so we won?t be opening it up for 19 

public comment.  But perhaps the office could write a 20 

quick memo and fax it to the ANC that?s listed and ask 21 

the council member of the area served for any written 22 

comment that they want to make into the record. 23 

  Of course, they will have exactly 18 hours 24 

to get that, write it, and send it in so that we can 25 
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see it.  That?s a bit of a joke.  But the time is 1 

somewhat of an essence obviously if we?re on for next 2 

Tuesday.  Is everyone in agreement with that? 3 

  MEMBER ETHERLY:  Yes, sir. 4 

  CHAIRPERSON GRIFFIS:  Very well.  That was 5 

the easy one.  Let?s move on and go to the next case 6 

in the morning. 7 

  MR. MOY:  Yes, sir.  The next case is 8 

Application Number 16974 of Tudor Place Foundation, 9 

Incorporated, pursuant to 11 DCMR 3104.1, for a 10 

special exception to continue the operation of a 11 

museum by a non-profit organization.  This was last 12 

approved by BZA Order Number 16477, dated January 14, 13 

2000, under Section 217, in the R-1-B District at 14 

premises 1644 31st Street, N.W. and 1670 31st Street, 15 

N.W.  That?s in Square 1281, Lots 827 and 830. 16 

  On April 29, 2003, the Board completed 17 

hearing testimony on the case application and 18 

scheduled its decision for June 3, 2003.  At that 19 

time, the Board requested Mr. Don Crockett to submit a 20 

legal brief on the Dower House which he did.  That?s 21 

in your case folder identified as Exhibit 97.  22 

Similarly, Mr. Ronald Snyder submitted a legal brief. 23 

 That is in your case folder as Exhibit 96. 24 

  The Applicant?s responded to the party 25 
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opponent?s brief.  That?s in your case folders as 1 

Exhibit 99.  Findings of fact and conclusions of law, 2 

another final submission by both the Applicant and 3 

parties, were submitted.  The Applicant submitted this 4 

post-hearing document.  That?s identified as Exhibit 5 

103.  Mr. Ron Snyder submitted his findings of fact 6 

and conclusions of law and a brief in reply to the 7 

Applicant?s response to party opponent?s brief.  8 

That?s identified as Exhibits 100 A, B, and C. 9 

  Mr. Don Crockett submitted findings of 10 

fact and conclusions of law and a reply to the 11 

Applicant?s response memorandum.  That?s identified in 12 

your case folders as Exhibits 102 and 101 13 

respectively.  Finally, staff notes for the record 14 

that a written declaration of Mr. Ronald Snyder to 15 

authenticate the tape recording of a Tudor Place party 16 

that was held on May 6, 2000 was submitted.  That?s in 17 

your case folders as Exhibit 98. 18 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 19 

 Let me take up the issue with the tape first.  We do 20 

have the letter that is talking about the authenticity 21 

of it.  Of course, the attorneys will tell me if I get 22 

myself into trouble.  I think I can say that we have 23 

not deliberated based on that tape.  So although it 24 

may be in the record, I can say for a fact having one 25 
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copy, I was not given a copy nor were the other Board 1 

Members so that there was no opportunity even to 2 

listen to it.  That?s some of the difficulty. 3 

  I don?t recall the last time we had this 4 

public hearing.  Forgive me for that.  We had several 5 

cases that day that had tapes and videotapes.  It was 6 

indicated that we needed upwards of 20 copies of them 7 

if they wanted to submit them into the record.  That 8 

being said for clarity, unless others have other ideas 9 

or problems with that.  Any difficulty in continuing 10 

without having that?  It essentially goes to not 11 

accepting it into the record.  Mr. Zaidain, any 12 

comments? 13 

  (No response.) 14 

  CHAIRPERSON GRIFFIS:  Very well.  Mr. Moy 15 

has done an adequate job in laying this out.  This 16 

does take on quite a few issues and some 17 

complications.  Clearly it?s a special exception.  18 

There?s been a lot of discussion and the record is 19 

full.  First of all, we will need to address directly 20 

the issues of impact that the use and function has.  21 

We have of course Applicant and testimony in support 22 

of the application.  Then we have the parties in 23 

opposition. 24 

  I do believe also that we should address 25 
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the issue of the Dower House.  That brings up quite a 1 

few pieces.  The fundamental one is how this Board 2 

views the Dower House.  It is being talked and 3 

discussed as an accessory structure, an accessory use. 4 

 That might be fruitful as we outline.  Also we have 5 

provisions in terms of accessory structures. 6 

  Let me do this.  What I would like to do 7 

is have the Board directly discuss the special 8 

exception.  Then, depending on the direction that 9 

goes, we can take up the discussion of conditions that 10 

are being proposed.  With that, I will start some of 11 

the discussion of the Dower House.  The one that?s 12 

foremost in my mind is I have some difficulty if not a 13 

high level of difficulty in fitting the Dower into an 14 

accessory structure as part of the Tudor Place. 15 

  Of course, in 217, the issue for using 16 

historic properties by the non-profit is there is one 17 

threshold that has to be met.  That goes to the 10,000 18 

square feet.  The difficulty comes in how or what the 19 

regulations speak to.  There is no question and on the 20 

record that?s been established that the main house of 21 

Tudor Place meets that criteria of 10,000.  But as the 22 

Dower House is looked at, can that be incorporated 23 

within the Tudor Place satisfaction of that aspect of 24 

the regulations? 25 
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  I believe it is possible in this specific 1 

case to bring in other structures to the Tudor Place 2 

based on several aspects.  The first and foremost and 3 

strongest is some historical reference to the 4 

relationship between the main structure of the Tudor 5 

and the Dower House.  As I view it, it?s analogous to 6 

a main estate that has other structures on it.  I 7 

don?t think the regulations directly address it. 8 

  But it would be difficult for us to look 9 

at one of the large estates that had a manor house, 10 

that may have had a guest house, that may have had a 11 

carriage house, all of which could be quite sizeable 12 

but wouldn?t meet the 10,000.  I do not think that it 13 

would be appropriate or the regulations do not point 14 

us to looking at each of those as an individual 15 

special exception case. 16 

  However, I believe that it is important 17 

for this Board to look at the Dower House somewhat 18 

independently in our deliberation of the test for 19 

special exception.  Meaning, it may well fit within 20 

the estate let?s say.  I don?t think it fits as an 21 

accessory structure but rather as a stand alone or one 22 

might say a principal structure.  It needs to be 23 

looked at within the parameters of the special 24 

exception test. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 19

  So we need to have some discussion on what 1 

is being proposed as the use of the Dower as we are 2 

looking at the proposed use of the Tudor.  Clearly the 3 

principal function is happening in the Tudor House.  4 

How we connect the Dower to that will be important and 5 

informative.  Let me let others bring up issues or 6 

discuss that aspect if they so desire. 7 

  MEMBER ZAIDAIN:  Well, I would concur with 8 

your suggestion of how we take Dower House.  When you 9 

look at these types of sites, there?s a clear 10 

historical relationship between this structure and the 11 

main Tudor Place structure.  It needs to be clear 12 

saying that this does not allow these historical 13 

buildings to start annexing other buildings around 14 

them or building new ones.  We?re just looking at the 15 

fact that the Dower House is part and partial to the 16 

main structure from the historical perspective.  So 17 

that is why we are looking at it in the special 18 

exception.  Just to clarify that point, I?m in 19 

agreement in how to handle it. 20 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 21 

  COMMISSIONER MITTEN:  Mr. Chairman, I am 22 

going to agree with you in large measure and just 23 

maybe make a few comments just to take issue with a 24 

few of the finer points of what you suggested.  I do 25 
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understand the historical relationship between Tudor 1 

Place and the Dower House and that they were 2 

originally part of a single estate property and used 3 

together. 4 

  At some point in the past, they were 5 

divided.  Then in the 1960s, they were at least 6 

rejoined in common ownership.  Maybe I should say I?m 7 

just sharing some of these thoughts with you because 8 

in fact Section 217 is before the Zoning Commission 9 

right now for another look.  Discussion on some of 10 

these points will eventually make its way into the 11 

discussion of how 217 should be refined. 12 

  But as it relates to the Dower House, I 13 

understand the historical relationship.  But Dower 14 

House is not part of the landmark that is Tudor Place. 15 

 So the relationship doesn?t exist anymore officially 16 

which is a point perhaps to be considered.  Another is 17 

if we look at the intent of 217 the idea behind it was 18 

that there were these large former dwellings that 19 

could no longer be reasonably occupied by a single 20 

family.  In the low density residential zones, there 21 

wasn?t the opportunity to convert to multi-family or 22 

other uses, so it was very restrictive for large 23 

structures. 24 

  So there was this 217 so that non-profit 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 21

organizations can use these structures.  That?s great. 1 

 Tudor Place is benefiting from that.  Now we take 2 

Dower House which is not on its own in that category. 3 

 It doesn?t suffer from the same problem in terms of 4 

useability as a single family dwelling.  In fact, it 5 

had been used as a single family dwelling for a very 6 

long time.  And I would say it?s similar in size to 7 

other dwellings in Georgetown. 8 

  So 217 wasn?t written for a property like 9 

Dower House.  It was written for a bigger dwelling.  10 

So the idea that you can boot strap additional parcels 11 

onto a parcel that does meet the test of the 10,000 12 

square foot threshhold is troubling to me.  I know Mr. 13 

Zaidain narrowly supported your view about in this 14 

case there?s a historical relationship.  But that 15 

doesn?t mean it?s advisable in other circumstances. 16 

  I?m going to be on the fence here for a 17 

few more minutes about Dower House.  I did want to 18 

share that there are a few aspects about Dower House 19 

that could recommend that it should not be included.  20 

I also recognize the fact that to some extent this was 21 

taken on in the past.  The Court of Appeals decision 22 

does reflect that this was addressed pretty much head 23 

on by the Court.  It would be a significant reversal 24 

were we not to include Dower House. 25 
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  The last point I want to make is I do 1 

support, Mr. Chairman, your notion that if we do 2 

include Dower House -- There?s been a distraction 3 

about an accessory structure or an accessory use, and 4 

that this really is the full-blown special exception 5 

for non-profit organization and has to be evaluated as 6 

such. 7 

  MEMBER ZAIDAIN:  Right.  And to piggy back 8 

onto that point, the discussion here as to whether or 9 

not to include the Dower House in the special 10 

exception deliberation, where the delineation is going 11 

to be drawn is how the Dower House is to be used.  We 12 

have established that there is a historical 13 

relationship between that structure and the main 14 

structure, so it?s appropriate to keep it in.  Your 15 

point in regards to the official designation is it?s 16 

not landmarked.  That?s an important point to make. 17 

  But it?s included in the special 18 

exception.  Where we?re going to have to really work 19 

through it is if this special exception flies how the 20 

Dower House is to be used from a condition standpoint. 21 

 Just because it?s part and parcel to the main 22 

building does not mean that it shares privileges as 23 

the main house.  That?s something we can work through 24 

if we were to get to a condition standpoint. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Well, do you 1 

want to continue on that frame of mind?  Is it 2 

appropriate, or does the Board want to move to other 3 

issues? 4 

  MEMBER ZAIDAIN:  Well, we have one member 5 

on the fence.  I?m just trying to see what else comes 6 

out of the discussion here. 7 

  COMMISSIONER MITTEN:  Well, your point is 8 

a good one.  I?d like the discussion to evolve because 9 

you are talking about how will Dower House be used.  I 10 

would like to hear the discussion on that. 11 

  CHAIRPERSON GRIFFIS:  Good.  It?s 12 

appropriate to move into that frame then.  Let?s go 13 

then to what is being proposed for the use of the 14 

Dower House.  That is generally speaking in two forms: 15 

 (1) to have staff offices there and (2) to be able to 16 

conduct smaller, in terms of the context of this 17 

special exception, events. 18 

  The functions as proposed in the condition 19 

by the Applicant is for 50 or less persons.  Then 20 

there are some other things.  Let me open up the 21 

discussion then in terms of the proposed condition by 22 

the Applicant.  Obviously we have other conditions 23 

that are proposed by the parties in opposition. 24 

  First of all, we should state that all of 25 
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the final submissions by the parties and the Applicant 1 

were received and have been read and reviewed.  There 2 

was substantial discussion on whether we had the 3 

jurisdiction to take up the Dower House or not.  4 

That?s the way our first discussion started.  As Mr. 5 

Zaidain has laid out, if we look at the Dower House as 6 

part of the Tudor complex, meaning the Dower enjoys 7 

the legitimacy of the Tudor size and the requirements 8 

under 217, then how do we actually go to addressing in 9 

the special exception case the utilization of the 10 

Dower House? 11 

  It?s very important and factoring into 12 

what Ms. Mitten has said to look at the Dower which is 13 

enabled in some frame to be used as a matter of right 14 

which would be single family on the street.  There is 15 

a party in opposition that?s directly across the 16 

street but adjacent to the Dower House that has 17 

submitted evidence and testimony to the fact that 18 

there is an adverse impact or the potential for the 19 

adverse impact in utilization of the Dower in the same 20 

realm as the Tudor House would be utilized.  I go 21 

directly and succinctly to events. 22 

  I find it would be of great concern if we 23 

were to look at the Dower without looking at it 24 

individually and its siting and its size and its 25 
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placement on the street.  I have a difficult time 1 

conditioning the opportunity to utilize that structure 2 

for events.  The other piece in a lot of the 3 

submissions addressed the idea whether we also had the 4 

jurisdiction or the availability to allow for museum 5 

use.  We can pick that up if we want. 6 

  Going a bit beyond that at this point, 7 

looking at accessory uses or what uses are attendant 8 

to the non-profit of Tudor Place, this Board has 9 

decided in the past that such functions as fundraising 10 

do go to the supporting of the non-profit use.  That 11 

being said, it?s perfectly appropriate within the 12 

Tudor House.  As we look at the Dower House, what we 13 

need to look at is what is appropriate for the use of 14 

that which is supportive of the main and principal 15 

function use of the Tudor House. 16 

  Clearly, as is laid out in the testimony, 17 

the Tudor House is to be somewhat of a unique 18 

definition, but that is to be preserved as a single 19 

family house.  I don?t think that would then speak to 20 

putting offices or staff within that or a large amount 21 

of that.  So the Dower House lends itself to the 22 

opportunity of being able to accommodate that.  23 

However, I don?t go as far to say that it would then 24 

also be able to be utilized in supporting in terms of 25 
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the more fundraising aspects of the non-profit in 1 

terms of events.  Others? 2 

  COMMISSIONER MITTEN:  Mr. Chairman, if I 3 

understand the direction that your comments are going 4 

in, I believe that you are making the distinction 5 

about the Dower House because there?s less of a buffer 6 

between Dower House and adjacent properties than there 7 

is with the Tudor Place main building itself because 8 

it?s surrounded by expansive lawns and it?s set back 9 

significantly from the street.  Because of that, you 10 

are not inclined to support the request to have the 11 

functions at Dower House more as a support facility to 12 

house the staff and so forth.  I agree with that. 13 

  I would like to comment if you want 14 

comments now about what is properly within the scope 15 

of use by a non-profit organization.  The BZA has its 16 

own precedent, and we have some court cases that have 17 

dealt with this.  We have this vague language of 217 18 

which, as I said before, may change.  Where we are 19 

right now, I don?t think that anyone can construe 20 

museum use as being outside the scope of use by a non-21 

profit organization. 22 

  Do I think we need to have more explicit 23 

language in 217?  Yes.  But where we are right now, 24 

the uses that are being proposed are not de facto 25 
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ineligible because they don?t fit the scope of use by 1 

a non-profit organization.  They are eligible.  It?s 2 

our job to make sure that we have sufficient 3 

conditions so that there?s no adverse impacts.  But I 4 

don?t think they are prohibited as the manufacturer 5 

and sale of good is explicitly prohibited. 6 

  CHAIRPERSON GRIFFIS:  Okay.  That?s good. 7 

 One of the parties in opposition also brought up the 8 

accessory use in buildings Section 351.  Section 351.1 9 

talks about what is allowable in terms of fundraising. 10 

 I would note you are absolutely correct in terms of 11 

further definition or at least parameters within 217 12 

for accessory functions is important. 13 

  But I wanted to address 351.1 because it 14 

starts to get fairly definitive.  However, it also 15 

goes to the R-5 zone.  If you can, you might want to 16 

speak to that in terms of 351 and its appropriateness 17 

and also to whether that would factor into how you 18 

interpret and utilize 217 in this case or perhaps in 19 

the future. 20 

  COMMISSIONER MITTEN:  The distinction is 21 

that - and you were bringing this out earlier - as it 22 

relates to not use by non-profit organizations under 23 

217, any use by the non-profit organization that is to 24 

their benefit is the primary use.  It?s not an 25 
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accessory use.  What 351.1 is addressing is another 1 

primary use to which fundraising and so forth is an 2 

accessory. 3 

  As it is right now, it?s part and parcel 4 

of the non-profit use.  Other people might take issue. 5 

 I don?t think we have a basis for drawing the 6 

distinction at this point.  Given the broad language 7 

of 217, I don?t think we have a basis for drawing a 8 

distinction between museum is a principal use of a 9 

non-profit and fundraising is an accessory use. 10 

  CHAIRPERSON GRIFFIS:  Right.  That brings 11 

exactly the point which is actually defining the 12 

principal use.  One of the briefings we have from the 13 

parties in opposition is saying is this actually an 14 

allowable use.  I said that fairly quickly.  But do we 15 

have the jurisdiction to allow museum use?  Then 16 

clearly it?s important to decide what accessory use is 17 

as we go beyond. 18 

  There was an example given in one of the 19 

submissions of obviously their opinion of a very 20 

adverse impact use that could be utilized that would 21 

in fact be precluded within the zone itself with the 22 

other regulations.  How would we deal with that?  23 

That?s an interesting point.  I?m not sure we are able 24 

to address that within the parameters of the section 25 
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that we?re looking at for this.  Do you agree? 1 

  COMMISSIONER MITTEN:  I do agree.  Where 2 

there?s a disconnect between what the parties in 3 

opposition feel and the regulations is certain people 4 

profess where it was understood that when it was 5 

articulated ?use by a non-profit organization? that it 6 

was meant to be office use.  In fact, in many cases, 7 

that is the use that is proposed. 8 

  But that understanding never translated 9 

into the regulation that it in fact was the 10 

understanding.  So there isn?t that limitation.  Given 11 

the practice of the BZA in past decisions and also 12 

some court cases, I don?t think that as this juncture 13 

- and as I said before this is in front of the Zoning 14 

Commission and we?re going to take a hard look at this 15 

- we don?t have the ability to say certain uses are 16 

not permitted or even that certain uses by the non-17 

profit are accessory if they are contributing to the 18 

functioning of the organization. 19 

  MEMBER ZAIDAIN:  So what you are saying is 20 

it?s not really delineation of use.  Basically it?s 21 

for non-profit. 22 

  COMMISSIONER MITTEN:  Yes.  It?s very 23 

broad. 24 

  MEMBER ZAIDAIN:  It?s extremely broad.  So 25 
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I hope that the Zoning Commission can hamper that down 1 

when they get through that. 2 

  CHAIRPERSON GRIFFIS:  Then tying back to 3 

the specifics of the case that?s before us, clearly we 4 

have the principal use of the Dower House.  Let?s go 5 

to other issues that were brought up.  We have the 6 

parking implications and the testimony of the adverse 7 

impacts of the parking.  We also have noise in terms 8 

of the events and the timing. 9 

  Another piece that came up in one of the 10 

submissions is the proposed, what is actually stated 11 

as restaurant use at 1670.  But there is some 12 

testimony brought out from the transcripts that talks 13 

about serving lunch.  So there are other smaller 14 

specific issues that we should address so that we can 15 

be absolutely clear in any direction that we go as to 16 

what we?re talking about and our reasoning for it.  Is 17 

that clear? 18 

  Parking.  The record shows of course that 19 

there is street availability of parking.  There was 20 

some testimony by the Applicant saying that they would 21 

prohibit anyone from utilizing the public parking.  Of 22 

course, that?s something that can?t be done.  But 23 

let?s go specifically to several aspects.  The site 24 

itself, Tudor, being a large land area clearly doesn?t 25 
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create as the townhouses or as the residences on the 1 

other create the daily demand for parking on the 2 

street but may in fact give an opportunity for larger 3 

numbers of public parking or street parking as opposed 4 

to the ratio of the amount of residents that surround 5 

that area. 6 

  That being said, I don?t think anyone 7 

would argue in Georgetown and this area or in numerous 8 

parts of the city that parking is plentiful, easy, and 9 

an absolute joy to accommodate.  With large events, 10 

also noting the realities of it, you do have a large 11 

impact of people and cars at one time.  They are there 12 

for a defined time and then they leave.  What we need 13 

to assess is the level of adverse impact and whether 14 

it rises to the level of denying the special exception 15 

or whether those aspects can be mitigated with 16 

conditioning.  That would go to the provision of 17 

alternative parking. 18 

  We have testimony by the Applicant that 19 

valet parking will be utilized.  We have timing that 20 

is being proposed for events.  We have notification 21 

also of events and schedules as well as other things. 22 

 This is a very serious issue from both sides.  First 23 

of all, let me say if there?s a sizeable single family 24 

home adjacent to Tudor Place and they had a dinner 25 
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party they would have guests that they would drive.  1 

They would certainly have them parking.  Perhaps they 2 

would do valet even if they had a large dinner party. 3 

  I don?t see it outside the scope of 4 

function within the Tudor Place.  Now, the level of 5 

functions.  When we?re talking about upwards of 500 6 

people, it puts it on a different scale.  I feel 7 

fairly strongly that we don?t jeopardize the 8 

surrounding residents of Tudor Place?s availability of 9 

a pleasant evening in the context of this area. 10 

  Ease of parking on the street.  I don?t 11 

know, but I wouldn?t imagine that they are able to 12 

pull up every night at the same time and park right in 13 

front of their houses.  That being said, I believe 14 

that there is a potential to have a balance here.  How 15 

we balance that is of utmost importance.  Let me hear 16 

from other Board Members in terms of the issue of 17 

events, parking, noise, and timing. 18 

  COMMISSIONER MITTEN:  Mr. Chairman, I 19 

agree with you that the issue of parking is a 20 

significant one.  As was discussed in the past, there 21 

is this balance, as you mentioned, between what Tudor 22 

Place requires in terms of parking and generates in 23 

terms of traffic periodically versus a lot of the rest 24 

of the time which is they have no demand at all.  And 25 
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surrounding the property, there?s opportunity for 1 

other people in the neighborhood to park. 2 

  One of the things that is perhaps 3 

troubling about the provision for the valet parking 4 

that has been proposed is that it?s awfully vague.  5 

There isn?t a specific plan.  We?ve heard where they 6 

have relationships with a bank and they have 7 

relationships with the Boys and Girls Club.  But in 8 

terms of whether or not the amount of parking that is 9 

available is adequate for the largest events and so 10 

forth and how traffic will be routed and whether 11 

streets will be closed, because I believe we have 12 

testimony about that, we don?t have a parking 13 

management plan per se that?s been proposed.  We just 14 

have a general proposal to use valet parking. 15 

  It would make everyone more comfortable if 16 

they knew there was a predictable plan for valet 17 

parking and depending upon the size of the event that 18 

there would be an adequate number of parking spaces 19 

secured to be used for that purpose.  We don?t have 20 

that at the moment.  So that?s why people have the 21 

concern.  There has been valet parking used in the 22 

past, not always to great success.  So I make that 23 

point. 24 

  Another point that I would like to make is 25 
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that in the proposed condition number nine - and this 1 

relates to the large events which is where the traffic 2 

is generated but also there?s the traffic and the 3 

catering trucks and so forth - the trucks that 4 

seemingly have the most difficulty are not the 5 

catering trucks, but they are the trash trucks that 6 

need to maneuver to get into the driveway on 32nd 7 

Street.  I don?t believe that we got a satisfactory 8 

response about modifying that rear entrance to make it 9 

more efficient and less onerous on the adjacent 10 

properties. 11 

  All we got was it?s a historic property 12 

and we would have to go through an approval process to 13 

change it.  I don?t know that the process is going to 14 

be a particularly efficient process.  But depending on 15 

how we dispose of this, we have to make it clear that 16 

it needs to be dealt with in the long-term.  I don?t 17 

want to jump ahead, but this is going to be approved 18 

for some period of time. 19 

  The next time they come back there has to 20 

have been an attempt made to modify that entrance 21 

because I don?t think it?s set in stone.  There?s 22 

plenty of other circumstances where accommodations 23 

have been made that are perfectly within the confines 24 

of what is historically acceptable that would make the 25 
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use of that entrance a lot less onerous for the 1 

neighbors. 2 

  CHAIRPERSON GRIFFIS:  Okay.  That?s a good 3 

point.  It did come up, and the answer to it is as you 4 

stated.  It would have to go through quite a bit of an 5 

approval process to reconfigure.  I don?t think we had 6 

enough testimony for us to understand all of the 7 

issues of the access for the trucks.  One of the ones 8 

that I recall is in fact the dimension of the street 9 

of which they pull out to which I?m not sure how you 10 

would accommodate that. 11 

  That being said, it?s up for our direction 12 

in terms of how we continue with this.  Others?  Ms. 13 

Mitten, when you talk about the parking management 14 

plan, that?s something that you are proposing that 15 

could be one of the conditions, that a parking 16 

management plan be created.  Is that correct? 17 

  COMMISSIONER MITTEN:  Yes. 18 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Zaidain, 19 

anything? 20 

  MEMBER ZAIDAIN:  Well, for the sake of 21 

keeping this moving forward, I?ll make a motion to 22 

approve the special exception for the Tudor Place 23 

application under Section 217.  The way to do it is to 24 

ask for a second, and then we can move into a 25 
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discussion of conditions. 1 

  CHAIRPERSON GRIFFIS:  That?s correct.  Is 2 

there a second to the motion? 3 

  MEMBER ETHERLY:  Second, Mr. Chairman. 4 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 5 

Etherly.  Let?s have discussion on the motion to its 6 

merits of the special exception to the detail of what 7 

is moving one to support the motion for approval and 8 

then go into the conditions, or we can take them all 9 

together.  In order to be efficient with this in terms 10 

of talking about conditions, it might be best to pick 11 

one of the proposed conditions and go through those 12 

obviously noting that we have viewed all of the other 13 

conditions that have been submitted. 14 

  MEMBER ZAIDAIN:  I would agree.  We should 15 

start with the May 27 submission by the Applicant and 16 

the conditions stated therein.  Also keep in mind, 17 

there are recommended conditions in the Office of 18 

Planning report which, I?ll be honest, I have not 19 

compared the two.  Maybe they are exactly the same.  20 

Also noting the other findings of fact which were very 21 

well detailed. 22 

  CHAIRPERSON GRIFFIS:  Why don?t you start 23 

the first one, timing? 24 

  MEMBER ZAIDAIN:  I would be inclined to 25 
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include the approval for five years.  We heard 1 

testimony throughout the public hearing about whether 2 

or not there needs to be a duration of time there to 3 

figure out if all of this is working.  Five years is 4 

appropriate. 5 

  CHAIRPERSON GRIFFIS:  Do others have 6 

differences on view of time? 7 

  COMMISSIONER MITTEN:  Can I hold off on 8 

weighing in on that point until we go through the 9 

other conditions?  Depending on what the conditions 10 

are, I might have a different view. 11 

  CHAIRPERSON GRIFFIS:  As proposed in the 12 

motion, right now we?re entertaining five years.  13 

Let?s move on then.  The second condition refers to 14 

the admission for group tours shall be by appointment 15 

only.  Issue discussion on that condition? 16 

  MEMBER ZAIDAIN:  I?m fine with that.  17 

Looking at the findings of fact, three of them are 18 

supportive of that.  I would have to look at the other 19 

ones. 20 

  CHAIRPERSON GRIFFIS:  Next. 21 

  MEMBER ZAIDAIN:  Hours of operation. 22 

  CHAIRPERSON GRIFFIS:  Hours of operation 23 

as proposed the tours shall be limited between 9:00 24 

a.m. and 4:30 p.m. Monday through Saturday and between 25 
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12:00 noon and 4:30 p.m. on Sunday.  That?s one 1 

aspect.  In addition, tours would be permitted between 2 

5:30 p.m. and 8:30 p.m. Mondays, Tuesdays, or 3 

Wednesdays but not more than one day per week.  To the 4 

extent such evening tours are offered, they shall take 5 

place on the same day of each week which shall be 6 

initially determined by the Applicant and with any 7 

change to be made in a consultation with a liaison 8 

committee.  Discussion on that. 9 

  Let?s take it one at a time.  In terms of 10 

the hours of operation, the tours would be limited 11 

from 9:00 a.m. to 4:30 p.m. Monday through Saturday. 12 

Is there any discussion with that?  Does anyone see 13 

evidence of negative impact going to the special 14 

exception and dealing with that condition or changing 15 

that condition I should say? 16 

  (No response.) 17 

  CHAIRPERSON GRIFFIS:  Okay.  Moving on 18 

then, I take it as consensus.  Then any difficulty on 19 

12:00 to 4:30 p.m. on Sunday?  Obviously they open up 20 

later on Sunday.  Difficulties?  Let?s go to evenings. 21 

  MEMBER ZAIDAIN:  Just to discuss that 22 

point for a brief second, this is just to see what 23 

kind of reaction I get from the Board.  Given that 24 

this site is weaved within a residential neighborhood, 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 39

the most contentious tours obviously would be the ones 1 

when people are at home, outside of the normal working 2 

day, which would be the Saturday, Sunday and the 3 

evening things.  I?m inclined to lump the Saturday, 4 

Sunday, and evening tours all into one category given 5 

the times noted and include those at one per week. 6 

  CHAIRPERSON GRIFFIS:  One per week evening 7 

tours. 8 

  MEMBER ZAIDAIN:  And weekend.  I?d like to 9 

hear some discussion on that.  We heard a lot of 10 

testimony on the conflicts of these tours and the 11 

special events for that matter on days outside of the 12 

normal working hours. 13 

  CHAIRPERSON GRIFFIS:  I see. 14 

  MEMBER ZAIDAIN:  I?m trying to work 15 

through a way to mitigate that situation. 16 

  CHAIRPERSON GRIFFIS:  Let me just clarify 17 

what you are proposing.  What?s the one then?  One 18 

tour? 19 

  MEMBER ZAIDAIN:  Well, that?s my base 20 

point to start out the discussion but limiting that to 21 

one or maybe two tours per week within that weekend 22 

and evening category.  Do you follow what I?m saying? 23 

  CHAIRPERSON GRIFFIS:  I guess.  I guess 24 

I?m having difficulty with factoring in one tour on 25 
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the weekend or one tour in the evenings. 1 

  MEMBER ZAIDAIN:  No, one out of that 2 

category. 3 

  CHAIRPERSON GRIFFIS:  I see.  It?s either 4 

the evening or the weekend. 5 

  MEMBER ZAIDAIN:  Correct. 6 

  CHAIRPERSON GRIFFIS:  I see. 7 

  MEMBER ZAIDAIN:  Again, I wanted to hear 8 

some reaction to that. 9 

  CHAIRPERSON GRIFFIS:  Right.  Others? 10 

  COMMISSIONER MITTEN:  I thought I 11 

understood it, and now I don?t understand. 12 

  CHAIRPERSON GRIFFIS:  If I can, Mr. 13 

Zaidain is saying you are proposing weekends and 14 

evenings.  It?s one or the other.  But you are saying, 15 

Mr. Zaidain, that you are talking about a flexibility 16 

that if it was closed on Saturday and Sunday of one 17 

week they might be able to do an evening tour. 18 

  MEMBER ZAIDAIN:  I apologize.  What I was 19 

stating is you have the normal work day tours which we 20 

have discussed and then there?s a separate category of 21 

the evenings and weekends and those hours established 22 

for those tours.  What I?m suggesting initially is one 23 

of those tours per week. 24 

  CHAIRPERSON GRIFFIS:  One of those tour 25 
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times. 1 

  MEMBER ZAIDAIN:  One of those tour times. 2 

  CHAIRPERSON GRIFFIS:  Ms. Mitten, are you 3 

clear? 4 

  COMMISSIONER MITTEN:  I am clear. 5 

  MEMBER ZAIDAIN:  Again, I wanted to hear 6 

some reactions from the Board Members on that. 7 

  CHAIRPERSON GRIFFIS:  Comment? 8 

  COMMISSIONER MITTEN:  A couple thoughts.  9 

One is that I don?t believe the parties in opposition 10 

have objected to the hours for the tours on the 11 

weekends because those were from the previous 12 

condition, and in their proposed conditions, those are 13 

preserved.  They did not want the evening hours. 14 

  MEMBER ZAIDAIN:  Wait a second.  They did 15 

not want the evening hours. 16 

  COMMISSIONER MITTEN:  The parties in 17 

opposition do not want the evening tour hours during 18 

the week. 19 

  MEMBER ZAIDAIN:  I don?t think that?s 20 

necessarily true.  I?m looking at one of their 21 

findings of fact.  Condition three just has the tour 22 

operations from 9:00 a.m. to 4:30 p.m. Monday through 23 

Saturday and between 12:00 and 4:30 p.m. on Sunday.  24 

It does not mention the evening tours. 25 
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  COMMISSIONER MITTEN:  It doesn?t say there 1 

shall be no evening tours. 2 

  CHAIRPERSON GRIFFIS:  Right.  Condition 3 

three then states there shall be no evening tours.  4 

Tours shall not include food services which goes to 5 

two points.  Let?s go to the heart of the matter here. 6 

 First of all, when we started this hearing, most of 7 

the parties in opposition if not all stated that they 8 

have no problem with Tudor Place and they enjoy it and 9 

they enjoy the base function of the Tudor Manor. 10 

  The tours seem to be exactly what is 11 

involved in that in terms of the functioning.  What 12 

has come up limitedly but, as you say Ms. Mitten, is 13 

not to allow the evening tours.  I don?t think we have 14 

testimony of the adverse impacts in terms of the 15 

weekend tours to really get into that to limit that 16 

further than what?s proposed. 17 

  MEMBER ZAIDAIN:  Okay.  Can I expand on my 18 

comment then? 19 

  CHAIRPERSON GRIFFIS:  Yes. 20 

  MEMBER ZAIDAIN:  I reference a DDOT memo 21 

dated April 28, 2003.  It says ?The evening tours 22 

should be between 6:30 p.m. and 8:30 p.m. to minimize 23 

conflicts with the PMP in the area.?  I think we 24 

should definitely include that as the times for the 25 
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evening tours. 1 

  CHAIRPERSON GRIFFIS:  Okay, 6:30 p.m. to 2 

8:30 p.m. 3 

  MEMBER ZAIDAIN:  Correct. 4 

  MEMBER ETHERLY:  So just to be clear, Mr. 5 

Chair, on Mr. Zaidain?s current position.  It?s one 6 

day a week for an evening tour during those designated 7 

hours and retention of the weekend tours. 8 

  MEMBER ZAIDAIN:  Yes, I wanted to start a 9 

discussion between us on that issue, and we worked 10 

through it.  Basically we are reverting back to 11 

condition three in the Applicant?s findings of fact.  12 

Now my position is to change the evening tours to be 13 

between 6:30 p.m. and 8:30 p.m.  That?s to the DDOT 14 

memorandum submitted into the record. 15 

  CHAIRPERSON GRIFFIS:  The timing was 16 

because of what?  What was the reasoning? 17 

  MEMBER ZAIDAIN:  To keep it outside of 18 

commuter rush hours in that area. 19 

  CHAIRPERSON GRIFFIS:  What about the prime 20 

parking time? 21 

  MEMBER ZAIDAIN:  Can you explain that a 22 

little bit? 23 

  CHAIRPERSON GRIFFIS:  Well, we?re talking 24 

about the impacts of the residential parking.  When do 25 
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people come home and look for parking after work which 1 

would fall within those hours?  Just to fill out the 2 

deliberation on that. 3 

  MEMBER ZAIDAIN:  Well, I don?t think it?s 4 

making it later into the evening until 8:30 p.m.  It?s 5 

just shortening the timeframe.  So it seems to me 6 

that?s less of an impact than 5:30 p.m. to 8:30 p.m. 7 

  CHAIRPERSON GRIFFIS:  Okay.  So Mr. 8 

Zaidain is -- 9 

  MEMBER ZAIDAIN:  I don?t think people who 10 

work in that area will be coming home earlier than be 11 

coming home later.  I would venture a guess. 12 

  CHAIRPERSON GRIFFIS:  Mr. Zaidain has put 13 

in his modifications of proposed condition number 14 

three.  Condition number four, Mr. Zaidain, do you 15 

have any additions to that?  The number of regularly 16 

scheduled tours shall not exceed ten per day.  Non-17 

group tours shall be limited to a maximum of 20 18 

persons. 19 

  MEMBER ETHERLY:  Mr. Chair, my apologies 20 

for back tracking a little bit.  Let me just make sure 21 

I?m clear where Mr. Zaidain is on his proposed 22 

condition number three as it relates to the evening 23 

tours. 24 

  MEMBER ZAIDAIN:  Keep it exactly the way 25 
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it is except change the time to 6:30 p.m. and 8:30 1 

p.m. 2 

  MEMBER ETHERLY:  From a process 3 

standpoint, what we?re doing is we?re clarifying the 4 

motion as relates to all of the conditions before 5 

voting on the motion. 6 

  MEMBER ZAIDAIN:  Right.  And if a 7 

condition comes up that needs to be voted separately, 8 

I would assume we could do that after this. 9 

  CHAIRPERSON GRIFFIS:  Let?s try to do 10 

that. 11 

  MEMBER ZAIDAIN:  I agree. 12 

  CHAIRPERSON GRIFFIS:  Do you have any 13 

difficulty with three or any modifications to 14 

condition three as proposed at this point? 15 

  MEMBER ETHERLY:  I was trying to revisit 16 

my notes from our hearings and the ample testimony 17 

that we heard on this matter from the Applicant as 18 

related to the evening tours.  We have hit or will hit 19 

the major issues that are going to be at play here; 20 

parking, the events, perhaps noise to an extent.  But 21 

my inclination may very well be to revisit this issue 22 

of the ability to do the evening tours during the 23 

weekday. 24 

  MEMBER ZAIDAIN:  Revisit it when? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 46

  CHAIRPERSON GRIFFIS:  Are you saying they 1 

should be able to do it, or do you want to preclude 2 

them from doing tours? 3 

  MEMBER ETHERLY:  I?d like to hear some 4 

discussion on precluding the Applicant from hosting 5 

evening tours at all.  Conceivably, if there is no 6 

opposite condition, you are still going to have 7 

evening events or activities going on.  That will come 8 

up as we discuss condition seven. 9 

  CHAIRPERSON GRIFFIS:  I see.  So your 10 

concern is not overburdening the evenings with 11 

utilization of the Tudor. 12 

  MEMBER ETHERLY:  Exactly. 13 

  CHAIRPERSON GRIFFIS:  Well, that?s a good 14 

point then.  Your point is to perhaps revisit it as we 15 

need to.  Or do you want to make an amendment to Mr. 16 

Zaidain?s condition right now?  That would remove the 17 

evening tours all together. 18 

  MEMBER ETHERLY:  That?s my inclination.  19 

What I might want to ask for, for purposes of 20 

discussion, is whether or not my colleagues recall any 21 

discussion or testimony from the Applicant regarding 22 

the -- Let me ask it this way.  If I understand it 23 

correctly, the addition of language regarding the 24 

evening tours is a new addition.  That?s new language 25 
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that?s different from what was in the prior condition. 1 

  CHAIRPERSON GRIFFIS:  That?s correct. 2 

  MEMBER ZAIDAIN:  I don?t think that?s 3 

true. 4 

  CHAIRPERSON GRIFFIS:  You don?t think 5 

that?s correct. 6 

  MEMBER ZAIDAIN:  Hold on.  Let me just 7 

double check that.  You are correct, Mr. Etherly.  8 

Looking at the previous order, it says ?Condition 9 

three, the hours of operation for tours shall be 10 

between 9:00 a.m. and 4:30 p.m. Monday through 11 

Saturday and between 12:00 noon and 4:30 p.m. on 12 

Sunday.? 13 

  CHAIRPERSON GRIFFIS:  Good. 14 

  MEMBER ZAIDAIN:  So there are no evening 15 

tours in the original order. 16 

  CHAIRPERSON GRIFFIS:  My recommendation 17 

would be, Mr. Etherly, noting your concern, if there 18 

was a limitation of utilization that it be done in the 19 

accessory uses and perhaps not the primary use.  So 20 

let?s hold these evening tours for now for discussion 21 

and move on to the other conditions and see how they 22 

fit within your comfort level in the special 23 

exception. 24 

  MEMBER ETHERLY:  I?m comfortable with that 25 
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suggestion.  Just to give you an indication of my 1 

thinking here, as you take into account the DDOT 2 

report and as you take into account the testimony that 3 

we received from the parties in opposition regarding 4 

the impacts of parking and traffic, my effort here is 5 

to look at that peak traffic time when not only are 6 

the streets of Georgetown are congested with commuters 7 

but are also full of residents and members of the 8 

community trying to get back to their own homes and 9 

trying to find a workable middle ground in terms of 10 

the traffic that finds itself on those streets around 11 

the property during that peak period.  So I will 12 

definitely be open to some discussion on how to do 13 

that. 14 

  MEMBER ZAIDAIN:  I agree.  We struggle 15 

with the same thing in regards to that.  The comment 16 

that was flushed out in the hearings was that the 17 

parties in opposition are all on one extreme side and 18 

the Applicant is on the other.  So we?re trying to 19 

find a way to mitigate it. 20 

  MEMBER ETHERLY:  Right, and there?s a 21 

middle ground.  Like I said, I?m comfortable with the 22 

Chair?s suggestion to finish going through the 23 

conditions.  Then if it?s not necessarily in the 24 

primary use for function of the tours, perhaps there?s 25 
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a middle ground that can be carved out as you look at 1 

the special events and receptions.  Thank you, Mr. 2 

Chair.  Thank you, Mr. Zaidain. 3 

  CHAIRPERSON GRIFFIS:  Of course.  ?Number 4 

of regularly scheduled tours shall not exceed ten per 5 

day.  Non-group tours shall be limited to a maximum of 6 

20 persons.?  Issues?  Concerns?  Clearly condition 7 

number five is an important one.  It?s actually more 8 

of a directive than anything else.  It has to do with 9 

instructing drivers of buses. 10 

  ?Applicant shall instruct drivers of buses 11 

and vans not to idle engines of their vehicles longer 12 

than is necessary to allow passengers embark or 13 

disembark.?  Clearly we?re stating the very obvious 14 

the buses bringing group tours to the site shall 15 

comply with the District of Columbia?s laws.  That 16 

means they shall park in legal bus parking areas 17 

within the District of Columbia, and there should be 18 

no bus parking on the subject site.  Any issues or 19 

concerns or modifications with that? 20 

  MEMBER ETHERLY:  The only comment I have 21 

in regard to that particular proposed condition, Mr. 22 

Chair, is the only difference between the proposed 23 

conditions between OP and the majority of the parties 24 

tends to be if you look at the proposed condition that 25 
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was submitted by Mr. Crockett there is language that 1 

speaks to the issue of tour buses leaving the subject 2 

property once they have completed disgorging their 3 

passengers so to speak.  We heard some testimony that 4 

not only do you have an idling issue - and there?s 5 

language here which speaks to that - but the fact that 6 

does the provision as worded enable a bus to simply 7 

cut off its engine and remain in the area. 8 

  Clearly it says ?Buses shall only park in 9 

legal parking areas within the District of Columbia.? 10 

 Would that language for my colleagues mean that a bus 11 

then would be expected or required under this order to 12 

leave or depart the Tudor Place vicinity? 13 

  MEMBER ZAIDAIN:  Are you talking about 14 

under Mr. Crockett?s submittal? 15 

  MEMBER ETHERLY:  Let?s do what?s under the 16 

language as it?s written in the Office of Planning 17 

report and the 31st Street party?s because that 18 

language is identical in those two submissions. 19 

  MEMBER ZAIDAIN:  You are referring to OP?s 20 

condition number five. 21 

  MEMBER ETHERLY:  My apologies, in the 22 

Applicant?s proposed number five condition and in the 23 

31st Street party?s proposed number five condition.  If 24 

I?m not mistaken, that language is fairly similar. The 25 
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language of Mr. Crockett?s proposed number six 1 

condition does speak to the issue that buses would be 2 

required to leave the residential streets. 3 

  My question is under the language as 4 

proposed by the Applicant and the 31st Street party is 5 

that pretty much understood, or is there a need to say 6 

it?  What I?m trying to get at here is the contingency 7 

that passengers exit a bus and go in for tours.  The 8 

bus is not idling its engines but simply remains in 9 

place.  My interpretation of the proposed condition of 10 

the Applicant is that the bus would then be expected 11 

to leave. 12 

  CHAIRPERSON GRIFFIS:  That?s correct. 13 

  COMMISSIONER MITTEN:  It would be parked 14 

in other words.  If it?s not idling, then it?s parked. 15 

 It says that they ?shall park in the legal bus 16 

parking area.?  I think it?s taken care of. 17 

  MEMBER ETHERLY:  Okay. 18 

  CHAIRPERSON GRIFFIS:  Ms. Monroe. 19 

  MS. MONROE:  I was just going to say since 20 

it says ?shall park in legal bus parking areas within 21 

the District of Columbia? if there are no such areas 22 

in that immediate neighborhood, they can?t park there. 23 

 If you are unclear on that or feel uncomfortable, you 24 

could certainly put the statement in.  It wouldn?t 25 
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harm the condition in any way.  You are free to add 1 

that if you would like to. 2 

  MEMBER ETHERLY:  Okay. 3 

  MEMBER ZAIDAIN:  Let me make sure I?m 4 

clear.  We?re going to be requiring the buses to pull 5 

up, unload so to speak, and then park in legal areas, 6 

no idling, no parking on the site. 7 

  MEMBER ETHERLY:  That?s correct.  I?m 8 

comfortable with the language as is based on that 9 

explanation.  Thank you, Mr. Chair. 10 

  CHAIRPERSON GRIFFIS:  Next, one proposed 11 

condition goes to there shall be no evening functions. 12 

 One has proposed that large evening functions 13 

involving at the subject site be limited to the 14 

maximum of 500 guests at any one time.  Of course, the 15 

next condition goes to addressing the number of those 16 

size functions.  Any issue in terms of looking at the 17 

numbers?  One category is 200 to 500. 18 

  (No response.) 19 

  CHAIRPERSON GRIFFIS:  That being said 20 

then, let?s continue on.  One category is 200 to 500. 21 

 The next condition goes to the number of large 22 

evening functions involving 200 to 500 at the site 23 

shall be limited to six per year.  There?s been 24 

discussion obviously of none or ten.  So six per year. 25 
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 No more than two functions being rental functions.  1 

No more than one of such functions taking place at the 2 

site in any one calendar month.  Any issues or 3 

discussion on that? 4 

  MEMBER ZAIDAIN:  Remind me if you can the 5 

donation or rental function.  Somebody rents out the 6 

establishment. 7 

  CHAIRPERSON GRIFFIS:  Yes, that?s correct. 8 

  COMMISSIONER MITTEN:  As opposed to a 9 

function that Tudor Place is having themselves. 10 

  MEMBER ZAIDAIN:  That?s my concern.  11 

Events in general, why are delineating between rental 12 

and normal functions?  The impact to the community is 13 

the same whether or not its rented or its Tudor Place 14 

having the function. 15 

  MS. MONROE:  Mr. Zaidain, the difference 16 

was suggested by the Applicant.  I don?t think you 17 

don?t have to be bound by it.  You can just call them 18 

all special events or whatever you want to call them. 19 

  MEMBER ZAIDAIN:  Yes, we?re reading the 20 

Applicant?s findings of fact. 21 

  CHAIRPERSON GRIFFIS:  It?s an interesting 22 

point that you bring up, Mr. Zaidain.  What is the 23 

difference for our purposes between whether they rent 24 

it or not? 25 
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  MEMBER ZAIDAIN:  So actually I have two 1 

issues with this.  I don?t agree with the rental 2 

deliniation.  It should just be functions.  That?s 3 

number one. 4 

  CHAIRPERSON GRIFFIS:  Here?s the pertinent 5 

piece.  The difference between the rental and the non, 6 

there?s testimony in - and whether you find it 7 

persuasive or not - that there is a difference in 8 

terms of functioning.  The non-rental is going to be 9 

open events on the property.  A garden party was one. 10 

I may be mistaken on the specifics.  But it would 11 

attract more of the surrounding neighbors, residents, 12 

and members.  So you would have less impact in terms 13 

of driving and parking. 14 

  MEMBER ZAIDAIN:  That doesn?t mean that.  15 

I recall that we also had testimony about there being 16 

large events with people who are in from out of town 17 

that were there to see the Tudor Place, and it wasn?t 18 

necessary a rental function. 19 

  CHAIRPERSON GRIFFIS:  Right. 20 

  MEMBER ZAIDAIN:  I just think we walk down 21 

a dangerous path when we get into that because the 22 

impacts are the same.  To go back to your question of 23 

whether or not it persuades me, it doesn?t. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Very well. 25 
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  MEMBER ZAIDAIN:  Furthermore, what I did 1 

hear a lot in the testimony that we can address is - 2 

and maybe this is addressed in condition number eleven 3 

and I?d like to hear the other Member?s responses - 4 

giving some kind of notice to the neighborhood that 5 

these functions are going to happen.  A lot of what we 6 

heard is people saying I came home and my parking spot 7 

was gone or I can?t drive down my street or whatever. 8 

 There is language in here regarding a liasion 9 

committee.  We should make sure that these functions 10 

are tied to this liasion committee and notifying the 11 

surrounding neighborhoods. 12 

  CHAIRPERSON GRIFFIS:  Well, proposed 13 

condition number ten addresses that directly which 14 

would notify residents not less than 60 days.  What?s 15 

being said is they will actually publish a schedule of 16 

events or a calendar which is an excellent point. 17 

  MEMBER ZAIDAIN:  Okay.  I didn?t recall 18 

that.  Thank you. 19 

  CHAIRPERSON GRIFFIS:  But to take that 20 

even further, your point is that they put it into the 21 

liasion so that they can get the specifics.  So 22 

proposed condition number seven, Mr. Zaidain, are you 23 

addressing any of the six per year or the quantity of 24 

200 to 500 guests on the site? 25 
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  MEMBER ZAIDAIN:  No, my big issue was the 1 

rental deliniation. 2 

  CHAIRPERSON GRIFFIS:  Right, and it?s 3 

actually removing the language of being rental 4 

functions. 5 

  COMMISSIONER MITTEN:  Can I just clarify? 6 

 It says ?rental? in a number of places in condition 7 

six.  If you read down, for the number of evening 8 

rental functions for 100 to 200 guests, the limitation 9 

is on rental functions only for 100 to 200.  So if you 10 

eliminate rental, then it?s a flat out limitation on 11 

events for 100 to 200 guests regardless of the origin 12 

of it, whether it?s a rental function or a Tudor Place 13 

function.  The same thing would be true there for the 14 

50 to 100. 15 

  MEMBER ZAIDAIN:  So is your position that 16 

we should distinguish the two? 17 

  COMMISSIONER MITTEN:  My primary thing is 18 

so you are aware of -- 19 

  MEMBER ZAIDAIN:  I am.  That?s the whole 20 

point.  I have not been convinced that there is a 21 

difference in impacts to the community in making this 22 

use work with the surrounding neighborhood whether or 23 

not it?s a rental or a Tudor Place function.  I have 24 

not been convinced that there is a difference. 25 
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  COMMISSIONER MITTEN:  Okay. 1 

  MEMBER ZAIDAIN:  Unless you guys have 2 

other opinions. 3 

  COMMISSIONER MITTEN:  I?m perfectly happy 4 

to accept that modification.  But I would like to say 5 

that we heard a couple of things in the testimony.  6 

One is that there have been events in the past, not 7 

the recent past but the somewhat less recent past, 8 

that weren?t handled as well as they could have been 9 

and resulted in significant adverse impacts to the 10 

neighborhood.  Then what we heard more recently is 11 

since Ms. Yuler (PH) has been there she has been a 12 

very responsive director and very sensitive to 13 

neighborhood issues. 14 

  The concern is that the success of the 15 

Tudor Place order not be contingent of the quality of 16 

the executive director.  The neighbors in opposition, 17 

in order not to have to worry about the quality of the 18 

executive director, say let?s just not have any of 19 

these things and then we won?t have to worry about 20 

that problem.  Another position is have some 21 

reasonable limits on the number of functions of 22 

various sizes and then make sure that the other 23 

conditions that deal with the adverse impacts that can 24 

be generated by these functions are dealt with in a 25 
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way that is clear and enforceable. 1 

  MEMBER ZAIDAIN:  So are you saying taking 2 

out the word ?rental? in condition seven is 3 

unenforceable? 4 

  COMMISSIONER MITTEN:  No, that?s not what 5 

I meant. 6 

  MEMBER ZAIDAIN:  I think having the word 7 

?rental? in there makes it unenforceable. 8 

  COMMISSIONER MITTEN:  I?m supporting that. 9 

 I?m supporting your suggestion and then speaking to 10 

the larger issue about whether we allow these large 11 

functions at all.  I?m just trying to address the 12 

concerns that I heard from parties in opposition. 13 

  MEMBER ZAIDAIN:  Right.  In terms of the 14 

performance of how this is enforced and performance of 15 

the executive director, that?s why you have a time 16 

limit on it. 17 

  COMMISSIONER MITTEN:  Yes. 18 

  MEMBER ZAIDAIN:  It?s to bring this back 19 

five years from now or three years, however the Board 20 

may go, and have it reevaluated.  In terms of the one 21 

specific event you mentioned, I don?t know any 22 

condition other to exclude weddings of royalty.  But I 23 

don?t think we?re at that point yet. 24 

  CHAIRPERSON GRIFFIS:  ?Of royalty? you 25 
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said? 1 

  MEMBER ZAIDAIN:  Yes, wasn?t that a royal 2 

wedding that they had? 3 

  CHAIRPERSON GRIFFIS:  Is that right?  4 

Okay.  Very well. 5 

  MEMBER ZAIDAIN:  To clarify, that?s a 6 

joke.  We?re not adding that as a condition.  I know 7 

we have reporters in the audience. 8 

  CHAIRPERSON GRIFFIS:  We can talk about 9 

American royalty maybe.  Mr. Etherly, you had 10 

something to say. 11 

  MEMBER ETHERLY:  Just on the deliniation 12 

between functions and rental functions, I?m somewhat 13 

inclined to agree with Mr. Zaidain.  It almost is 14 

cleaner.  Whether it?s a rental event or a more Tudor 15 

Place event, a lot of the same concerns are going to 16 

attach. 17 

  The only distinction that I might draw 18 

attention to is the fact that with a Tudor Place 19 

function you might be able to assert that there is 20 

going to be a greater understanding and familiarity 21 

with the issues that are in play with regard to the 22 

community and the impacts of those events versus a 23 

rental event which might involve more outside people 24 

who might not have that same level of appreciation.  25 
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That?s stretching a little far.  I could go either 1 

way.  I?m not amenable to that. 2 

  CHAIRPERSON GRIFFIS:  Actually it hits it 3 

home again.  There was some testimony that the more we 4 

talk about it, the more difficult it is to define.  It 5 

goes back to the issue Ms. Mitten brought up in this 6 

specific case and something that this Board is trying 7 

very hard to pay great attention to is let?s make 8 

enforceable conditions.  Let?s make them measurable.  9 

Let?s make them understandable.  Let?s make the 10 

ability to comply with them sufficient and for us to 11 

realize whether they are or aren?t. 12 

  MEMBER ETHERLY:  Right. 13 

  CHAIRPERSON GRIFFIS:  One of the biggest 14 

pieces that we have not talked about and which you 15 

alluded to, Mr. Zaidain, is the issue and the 16 

testimony that we have on the difference between a 17 

wedding function and some of the other functions.  18 

Let?s take that up as we need to as we roll on down.  19 

Looking at 100 to 200 guests in the evening.  Mr. 20 

Zaidain, I?m understanding that you are keeping in no 21 

more than one such function at the 200 to 500 taking 22 

place at the site in any one calendar month.  Is that 23 

correct? 24 

  MEMBER ZAIDAIN:  Wait a second.  Where are 25 
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you? 1 

  CHAIRPERSON GRIFFIS:  Meaning if you were 2 

allowing six function events -- 3 

  MEMBER ZAIDAIN:  Yes, I had no problem 4 

with the proposed frequency.  What concerned me was 5 

the rental issue. 6 

  CHAIRPERSON GRIFFIS:  If you have six 7 

events for 200 to 500 people, what you are saying is 8 

that only one of those could happen in each month.  So 9 

you would not be able to have two in June. 10 

  MEMBER ZAIDAIN:  Yes, that is my 11 

understanding.  Do you have an alternative suggestion? 12 

  CHAIRPERSON GRIFFIS:  No. 13 

  MEMBER ZAIDAIN:  I see your point.  Maybe 14 

there?s a conflict that there might be more events in 15 

the summer, but we?re speculating. 16 

  CHAIRPERSON GRIFFIS:  Right.  Indeed.  17 

What I want to do is get through all seven because we 18 

have to take all of these events in their cumulative 19 

nature.  If we are looking at six for 200 to 500 and 20 

we?re looking at different aspects, so let?s look back 21 

in and see how it all folds and factors together. 22 

  MEMBER ETHERLY:  Just as an additional, 23 

Mr. Chairman, I want to continue flowing through 24 

these, but I also want to just highlight for condition 25 
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seven the issue of events that are less than 50 1 

people.  The way seven conceiveably could be 2 

interpreted is you don?t have a limitation on events 3 

that fall under the 50 person threshhold. 4 

  CHAIRPERSON GRIFFIS:  Good.  That?s the 5 

top and the bottom.  The middle, 100 to 200 is being 6 

proposed, ten per year.  Then 50 to 100 is 15 per 7 

year.  No events or functions for the purposes of 8 

weddings be permitted for 75 or more guests.  That?s a 9 

separate issue.  Right now it?s being proposed as six 10 

events in the evening for 200 to 500, ten events in 11 

the evenings for 100 to 200, and 15 events for 50 to 12 

100.  A total of evening events would be 31.  As Mr. 13 

Etherly has just indicated, 50 or less not being 14 

regulated.  As proposed, weddings would not be 15 

permitted for 75 or more. 16 

  MEMBER ZAIDAIN:  I hate to go down this 17 

road, but I think we have to.  I have some of the same 18 

issues with the wedding deliniation.  I want to hear 19 

some feedback from the Board Members.  Are we 20 

deliniating something that?s going to be impossible to 21 

monitor? 22 

  CHAIRPERSON GRIFFIS:  Well, I think you 23 

can probably tell what a wedding is or not. 24 

  MEMBER ZAIDAIN:  Well, I don?t know. 25 
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  CHAIRPERSON GRIFFIS:  What we?re doing is 1 

looking at this in terms of number of people and the 2 

impact on the community.  In your mind, there isn?t 3 

persuasive argument that the wedding is so far removed 4 

from all of the other functions that it should be 5 

taken into account in terms of -- 6 

  MEMBER ZAIDAIN:  I didn?t say I was at 7 

that position.  I wanted to hear some feedback on 8 

that.  It?s not the same as what we were talking about 9 

before.  Weddings by their nature can have different 10 

impacts.  I?m just concerned about the enforceability 11 

of that. 12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  COMMISSIONER MITTEN:  Mr. Chairman? 14 

  CHAIRPERSON GRIFFIS:  Yes. 15 

  COMMISSIONER MITTEN:  I take your point 16 

about the enforceability.  Although as Mr. Griffis 17 

says, a wedding is pretty identifiable.  The neighbor 18 

across the street might not know, but then it?s clear 19 

if anyone is looking at the event up close that it?s a 20 

wedding or not.  There was a larger issue raised which 21 

was wedding receptions.  There?s a certain level of 22 

exuberance at wedding receptions that makes them more 23 

difficult to contain.  That was where there was a real 24 

problem.  I think there is a reason to call them out 25 
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separately.  I would want to add weddings or wedding 1 

receptions. 2 

  MEMBER ZAIDAIN:  In that last sentence. 3 

  COMMISSIONER MITTEN:  Yes. 4 

  CHAIRPERSON GRIFFIS:  But keeping in the 5 

other language. 6 

  MEMBER ZAIDAIN:  Well, rental is gone. 7 

  CHAIRPERSON GRIFFIS:  No, I understand.  8 

So for wedding and wedding receptions, what you are 9 

saying is it?s allowable for less than 75.  Is that 10 

what you are saying, Ms. Mitten? 11 

  COMMISSIONER MITTEN:  Yes. 12 

  MEMBER ZAIDAIN:  So it would be ?In no 13 

event shall functions for the purpose of weddings or 14 

wedding receptions be permitted for 75 or more 15 

guests.? 16 

  COMMISSIONER MITTEN:  That?s what I would 17 

propose. 18 

  CHAIRPERSON GRIFFIS:  Okay.  To be clear, 19 

that?s fitting into the category of 50 to 100 which 20 

would limit the number to 15 weddings per year if they 21 

were doing all 15 events as proposed, or it would be 22 

minus the other events in that category of population. 23 

 Right? 24 

  MEMBER ETHERLY:  Right. 25 
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  CHAIRPERSON GRIFFIS:  Functions shall end 1 

no later than 10:30 p.m.  Any functions in the case of 2 

rental events, this is where the idea of valet parking 3 

gets kicked in and also the entrances as proposed in 4 

condition number nine.  It goes to events of 75 or 5 

more attendants at the site.  In the case of other 6 

events, 100 or more attendees at the site, the 7 

Applicant would minimize traffic and noise impacts by 8 

employing the following measures.  So at 100 or more, 9 

there is valet parking.  I imagine that they would 10 

implement the parking management plan that would be 11 

already defined and maximize the use of the rear 12 

entrance to the site at 32nd Street for service and 13 

related functions. 14 

  MEMBER ZAIDAIN:  It seems to me what may 15 

make this condition consistent with our discussion and 16 

alteration of condition seven is just to replace 17 

rental with weddings or wedding receptions.  I can 18 

only think they are tying that 75 or more with the 19 

above weddings type of event in condition seven.  It 20 

seems to me there?s a similarity there. 21 

  COMMISSIONER MITTEN:  I?m going to 22 

disagree with you.  I don?t think it?s related to 23 

weddings because weddings or wedding receptions would 24 

be for 75 or less.  So that wouldn?t kick in at all in 25 
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that sense. 1 

  MEMBER ZAIDAIN:  You are right. 2 

  COMMISSIONER MITTEN:  The distinction goes 3 

back to the fact that non-rental events draw from the 4 

neighborhood, so you have a higher threshold before 5 

the parking requirements kick in. 6 

  MEMBER ZAIDAIN:  Okay. 7 

  COMMISSIONER MITTEN:  This may be a place 8 

where there is a proper distinction for rental events. 9 

 Mr. Chairman, this is where I was suggesting that in 10 

the prior order there was an attempt made to flesh out 11 

what would be done more specifically to deal with 12 

traffic.  I know some of those ideas have been 13 

rejected.  I?m not suggesting that we reinstitute 14 

them.  But I do think, because of the volume of cars 15 

that are associated with some of these large events, 16 

that having a more thoughtful parking management plan 17 

than just this general provision for making valet 18 

parking services available is in order here. 19 

  MEMBER ZAIDAIN:  I stand corrected on the 20 

wedding issue.  You are correct, and I appreciate the 21 

correction there.  However, I?m still at the same spot 22 

with the rental issue.  Just taking out the word 23 

?rental,? and saying if there?s an event of 75 or more 24 

attendees at the site, they have to do X, Y, and Z.  25 
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That seems logical. 1 

  COMMISSIONER MITTEN:  That?s fine.  I 2 

don?t have a problem with that. 3 

  MEMBER ETHERLY:  Essentially if you look 4 

at the previous order, it was ?For all evening 5 

functions with 75 or more attendees, the Applicant 6 

shall minimize traffic and noise impacts by doing the 7 

following.? 8 

  CHAIRPERSON GRIFFIS:  Very well.  Then 9 

that?s the way it would read.  Moving on then. 10 

  COMMISSIONER MITTEN:  Could we hear 11 

whether or not anyone else embraces my idea that we 12 

need a more explicit parking management plan, or is 13 

everyone satisfied with it? 14 

  MEMBER ETHERLY:  What you could 15 

conceivably do is perhaps add language in the opening 16 

clause of number nine to conclude with the Applicant 17 

shall minimize traffic and noise impacts by adopting a 18 

traffic and parking management plan which shall 19 

include but not be limited to employing the following 20 

measures or something along those lines. 21 

  COMMISSIONER MITTEN:  But I guess the 22 

point is that somebody needs to evaluate the plan for 23 

effectiveness. 24 

  MEMBER ETHERLY:  I volunteer you. 25 
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  COMMISSIONER MITTEN:  I was thinking DDOT 1 

perhaps.  There?s two things that cause the most 2 

problems with these events; noise and traffic.  So it 3 

would serve everyone to have be made more explicit 4 

what the plan is and to be assured that there are 5 

adequate parking spaces that will be provided so that 6 

the valet parking is effective.  Having the valets 7 

there and having no place to put the cars isn?t going 8 

to work. 9 

  MEMBER ZAIDAIN:  So your suggestion is to 10 

have them develop a transportation management plan 11 

which encompasses but is not limited to letters A and 12 

B here and have that submitted and approved by DDOT.  13 

I heard her say DDOT in terms of who is going to 14 

evaluate it. 15 

  COMMISSIONER MITTEN:  Well, if you are 16 

committed to going forward to vote on this today, then 17 

that?s what I would propose because I want something 18 

in there. 19 

  MEMBER ETHERLY:  I see the directions.  20 

I?m comfortable with it.  The only hang up is then you 21 

are predicating this condition on DDOT approval.  You 22 

have to deal with the contingency what if DDOT doesn?t 23 

give it.  Would you be comfortable with something 24 

which at least directs the Applicant to develop a plan 25 
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in consultation with DDOT and simply leave it at that 1 

and eliminate the DDOT approval?  You still have the 2 

DDOT participation, but that approval issue raises the 3 

issue of having to put some language in there that 4 

provides for the outcome that DDOT might not approve 5 

it. 6 

  COMMISSIONER MITTEN:  I will ask you, 7 

Board Member Etherly, why would you want to allow them 8 

to go forward with a plan that DDOT wouldn?t approve. 9 

 They are the experts in this stuff.  I would think 10 

that they should come up with a plan that DDOT 11 

approves of because they are the ones who are supposed 12 

to be the most diligent watchdogs of this.  It?s an 13 

insurmountable problem for them to have to correct. 14 

  CHAIRPERSON GRIFFIS:  We have an 15 

interesting circumstance here.  Ms. Mitten is making 16 

an excellent point.  The best way that this is taken 17 

care of is this comes out in the hearing.  A traffic 18 

management plan is provided that goes through DDOT.  19 

We have one that is in fact approveable or at least we 20 

address.  We don?t have that.  That?s why we have a 21 

little bit of a difficult situation in how we define 22 

it. 23 

  COMMISSIONER MITTEN:  We were nibbling 24 

around the edges of this problem through the hearing. 25 
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  CHAIRPERSON GRIFFIS:  Yes, indeed. 1 

  COMMISSIONER MITTEN:  We kept asking them 2 

to tell us more about how you do this. 3 

  CHAIRPERSON GRIFFIS:  In other cases, we 4 

have required it to be submitted.  We obviously didn?t 5 

in this case which may not have been the best course 6 

of action.  That being said, the other possibility of 7 

a parking management plan is it has to have some 8 

flexibility.  It has to change with conditions.  It 9 

has to have some availability of life, let?s say, in 10 

terms of the condition. 11 

  I disagree that we would have a condition 12 

that a traffic plan would be submitted and approved by 13 

DDOT at this point.  We want to effect in our 14 

conditions the functioning, not the approval process, 15 

if that?s clear.  Not the creation of a parking 16 

management plan, but the condition should go to 17 

adhering to the parking management plan. 18 

  COMMISSIONER MITTEN:  But how are we going 19 

to adhere to something that hasn?t been created?  The 20 

question is how does it get created. 21 

  CHAIRPERSON GRIFFIS:  Right.  That I?m 22 

very aware of. 23 

  MEMBER ZAIDAIN:  Just to explore the 24 

suggestion, what are you looking for in this 25 
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transportation management plan aside from what?s being 1 

addressed in A and B? 2 

  COMMISSIONER MITTEN:  To say ?making valet 3 

parking services available? doesn?t begin to address 4 

the number of spaces available.  There was evidence 5 

put in the record about the nature of the agreements 6 

that they have now and the number of parking spaces 7 

available as a result of those agreements.  For these 8 

very large functions, I would suggest that is probably 9 

inadequate. 10 

  And we have testimony about the fact that 11 

the road has been closed because it?s gotten so 12 

congested with cars being delivered to the valets and 13 

the valets delivering cars.  This is worthy of some 14 

discussion with DDOT, the experts, to say let?s 15 

envision the large event and how is this going to be 16 

handled, the cars are going to be dropped off where 17 

and have it all laid out so it?s very predictable.  18 

Part of this is setting people?s expectations.  So I 19 

don?t think it?s too much to ask.  This is a critical 20 

aspect of making this special exception, removing or 21 

addressing adverse impacts that could be created by 22 

the special exception. 23 

  CHAIRPERSON GRIFFIS:  Here?s an option 24 

then.  We can run through the rest of the proposed 25 
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conditions and give our comments to it.  Then we set 1 

this aside until we have the submission of a reviewed 2 

parking management plan, reviewed by DDOT and produced 3 

by the Applicant.  It would also have to be reviewed 4 

by all of the parties involved and get their comments. 5 

 That?s one opportunity.  The other is we would 6 

somehow condition that all of that would happen after 7 

our order is put out there.  I have concern with doing 8 

the second.  Do any others have ideas? 9 

  MEMBER ZAIDAIN:  So your suggestion is to 10 

- I hate to use this phrase in this stage of the game 11 

- reopen the record for a transportation management 12 

plan and a review from DDOT and a reaction from the 13 

parties. 14 

  CHAIRPERSON GRIFFIS:  That?s correct. 15 

  MEMBER ZAIDAIN:  I necessarily don?t have 16 

a problem with that as long as it?s specifically 17 

focused to how is it going to make condition number 18 

seven work.  We?re talking about functions and tours 19 

as well.  We need to set those parameters. 20 

  CHAIRPERSON GRIFFIS:  Then let?s get to 21 

the specifics to what?s left in nine.  Am I of the 22 

understanding that all of this and the parking 23 

management plan would address events 75 or more? 24 

  COMMISSIONER MITTEN:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  So there?s no 1 

delineation between rental events of 75 or more and in 2 

the case of other events 100 or more.  We?re removing 3 

that.  It?s 75 and up.  Going to ten which is the 4 

notification as proposed.  Applicants would notify 5 

affected area residents not less than 60 days in 6 

advance of any scheduled evening functions of 75 or 7 

more by delivering a calendar of such events to the 8 

residents.  I don?t think there?s any opposition to 9 

that. 10 

  Eleven is the Applicant is to appoint a 11 

staff member as a community liaison person who would 12 

be responsible for addressing any issues or concerns 13 

raised by neighbors with respect to the operation 14 

facility.  Any comments, concerns, or opposition to 15 

that? 16 

  (No response.) 17 

  CHAIRPERSON GRIFFIS:  That makes some 18 

sense that they have one person that?s noted and 19 

identified to be contacted.  Mr. Etherly? 20 

  MEMBER ETHERLY:  My only comment on ten 21 

through thirteen really is - and I?m just jumping 22 

ahead for a second for expediency - there?s language 23 

in thirteen which references use of the Applicant?s 24 

website which is a very appropriate way of helping to 25 
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cut the notice time and ensure that everyone can 1 

access adequately what?s going on.  I might suggest 2 

that at the conclusion of condition number ten as 3 

proposed that you reference that the notice can also 4 

be provided on Tudor Place?s website so interested 5 

persons can access that website and see the proposed 6 

calendar.  That would be my only suggestion for 7 

condition number ten. 8 

  As it relates to the Tudor Place duty 9 

officer which is condition twelve, my only question 10 

there is I?m thinking about scenarios where you have 11 

an actual event going on.  You have the very likely 12 

occasion that a neighbor or otherwise affected party 13 

has a concern about a double parked vehicle or a bus 14 

that?s idling.  Who serves as the contact person in 15 

that type of scenario? 16 

  I?m trying to anticipate the situation 17 

where you have a number of neighbors who are concerned 18 

about something trying to access the Tudor Place 19 

management or the Tudor Place duty officer.  I?m just 20 

wondering whether or not it might be useful to have 21 

that Tudor Place duty officer identified to all of the 22 

affected parties or all of the neighbors as well 23 

either via notice or via website publishing so people 24 

know who the relative contact is in the event there?s 25 
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a complaint during a particular event. 1 

  CHAIRPERSON GRIFFIS:  Okay.  So you are 2 

talking about just notifying the surrounding area of 3 

who that day duty officer is. 4 

  MEMBER ETHERLY:  Exactly.  I?m not 5 

overwhelmingly wedded to it, but I?m just thinking of 6 

a very likely scenario. 7 

  CHAIRPERSON GRIFFIS:  It makes total sense 8 

to do that especially if we?re getting into the 9 

specifics of creating duty officers for the day. 10 

  MEMBER ZAIDAIN:  Mr. Chair, I appreciate 11 

Mr. Etherly?s comment.  I?m inclined to leave 12 

condition ten alone because unless I understand you 13 

incorrectly you are talking about just saying they can 14 

put the calendar on the website as opposed to 15 

delivering them.  This is a more sure-fire method that 16 

has been proposed by the Applicant. 17 

  MEMBER ETHERLY:  I?m saying they can 18 

definitely deliver them but also include just adding 19 

it to the website. 20 

  MEMBER ZAIDAIN:  Also, okay.  Websites 21 

aren?t always reliable in terms of their function, so 22 

I wouldn?t make that as a substitute.  But if you are 23 

saying also, then that?s fine. 24 

  MEMBER ETHERLY:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  Anything else then? 1 

 Any comments on twelve or thirteen?  That?s the 2 

liaison committee and duty officer.  Going to fourteen 3 

then, no amplified music, amplified singing voices 4 

played on Applicant?s property during any outdoor 5 

function.  Indoor amplified music may be played with 6 

all doors and windows closed. 7 

  COMMISSIONER MITTEN:  There is a proposed 8 

limitation by the parties in opposition that there be 9 

no outdoor music of any kind.  You had suggested 10 

earlier that individuals have parties and so forth, 11 

and anybody can have music outside.  It?s just a 12 

question of what is consistent with the noise 13 

regulation.  That?s a little bit excessive.  So 14 

fourteen is sufficient the way it is. 15 

  CHAIRPERSON GRIFFIS:  Good.  Of course, 16 

none of our conditions in any aspect would relieve any 17 

Applicant, but specifically this, from complying with 18 

any codes and law that are already on the books.  That 19 

means in terms of noise.  We do have the noise 20 

ordinance and regulations that deal with that.  So 21 

nothing would alleviate them from that aspect.  Very 22 

well then.  Any other comments on fourteen? 23 

  (No response.) 24 

  CHAIRPERSON GRIFFIS:  Okay.  The 10:30 25 
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p.m. curfew which there should be no heavy clean up.  1 

It would happen the next morning but not before 7:30 2 

a.m.  Comments, questions, concerns? 3 

  (No response.) 4 

  CHAIRPERSON GRIFFIS:  We do have the 5 

condition from one of the parties in opposition that 6 

the service entrance at 32nd Street would not be used 7 

for the function set up or clean up and could only be 8 

used for normal trash pickup and trucks necessary to 9 

maintain Tudor Place and its gardens.  I?m just 10 

bringing it to light for people?s comment. 11 

  COMMISSIONER MITTEN:  In the event of the 12 

parking management and so forth and if DDOT has a 13 

concern and they want it to be relieved -- 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  COMMISSIONER MITTEN:  But it does remind 16 

me of something else that I had said earlier which is 17 

we need to build in the expectation that something 18 

needs to be done to make the 32nd Street entrance more 19 

functional.  I?m not suggesting that needs to be done 20 

today.  In recognition of the protracted review 21 

process, it might ensue.  We need to allow for that, 22 

but we need to move them in that direction. 23 

  So we should ask the Applicant between now 24 

and whenever they would return for another special 25 
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exception review that they be able to give evidence 1 

that they have made proposals to make the 32nd Street 2 

entrance more functional.  Then we?ll deal with the 3 

outcome of the proposals if they have been rejected or 4 

whatever.  But they at least need to show us that they 5 

have done more than just dismiss it as problematic 6 

because they would have to go through a review 7 

process. 8 

  CHAIRPERSON GRIFFIS:  Okay.  I agree.  So 9 

we?ll take up within the parking plan the overall 10 

issue of loading and access and then the specific 11 

issue of the entrance on 32nd Street.  The last 12 

condition proposed by the Applicant would be 13 

utilization of the Dower House, accessory, a non-14 

profit museum. 15 

  The two uses shall be limited to location 16 

for meetings such as board of directors meetings and 17 

volunteer meetings, location for small Tudor Place 18 

functions of no more than 50 people, and a location of 19 

no more than four rental functions per calendar year 20 

that do not exceed 50 guests, the location for offices 21 

of no more than seven members of the staff who do not 22 

utilize on-street parking.  That?s an interesting 23 

comment.  In the evenings, the functions at the Dower 24 

House will conclude no later than 10:00 p.m.  Any use 25 
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of the Dower House should be constituted use of the 1 

Tudor Place site. 2 

  Meaning that, for example, an evening 3 

function at the Dower House for 25 people taking place 4 

at the same function as the Tudor Place?s 75 would 5 

constitute a function on the site of 100 or more 6 

attendees for the purposes of paragraph nine.  7 

Comments.  We have had a substantial number of 8 

comments on this already.  Mr. Zaidain? 9 

  MEMBER ZAIDAIN:  Well, the last point, I 10 

appreciate the effort there, but we evaluate these 11 

conditions by enforceability.  I guess if I understand 12 

the condition correctly there would have to be 13 

somebody counting the number of people in the Dower 14 

House and counting the number of people in Tudor 15 

Place. 16 

  CHAIRPERSON GRIFFIS:  Yes. 17 

  MEMBER ZAIDAIN:  I see where they are 18 

going, but I don?t see how we can keep that in there 19 

given the enforceability issue and given what we 20 

discussed before the motion was made. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Going to how 22 

we modify condition number sixteen, the Dower House 23 

would be utilized for meetings attendant to the direct 24 

functioning of the Tudor House.  That would include 25 
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such as board, trustees, volunteer meetings, et 1 

cetera.  It would be a location for offices of no more 2 

than seven members for the Tudor Place staff. 3 

  MEMBER ZAIDAIN:  Did we hear testimony 4 

regarding how many staff members this building could 5 

hold? 6 

  CHAIRPERSON GRIFFIS:  That it could hold? 7 

  MEMBER ZAIDAIN:  Yes.  Was seven the 8 

limit? 9 

  CHAIRPERSON GRIFFIS:  Not that I?m aware 10 

of.  Do you mean in terms of how many people could -- 11 

  MEMBER ZAIDAIN:  No, I mean just from the 12 

number of rooms and the program requirements of the 13 

staff that needed to be in there.  We?re looking at 14 

the submission by the Applicant, so I would assume 15 

that they would be suggesting seven for a productive 16 

reason. 17 

  CHAIRPERSON GRIFFIS:  Right.  I take that 18 

we would accept that.  That?s the last proposed 19 

condition by the Applicant at this time. 20 

  MEMBER ZAIDAIN:  Can we rehash sixteen?  21 

So basically we?re taking out all of the references to 22 

functions. 23 

  CHAIRPERSON GRIFFIS:  That?s correct. 24 

  MEMBER ZAIDAIN:  The Dower House would be 25 
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allowed for matter of right uses and meetings of board 1 

of trustees and offices. 2 

  CHAIRPERSON GRIFFIS:  That?s correct. 3 

  COMMISSIONER MITTEN:  Mr. Chairman, a 4 

couple of things.  One is I notice the introductory 5 

sentence is the same as was used in the prior order.  6 

But to give the kind of clarity that our earlier 7 

discussion had so that we stop distracting people with 8 

the idea that this is accessory is that the first 9 

sentence read ?In addition to matter of right uses, 10 

the Dower House may be used by a non-profit 11 

organization.? 12 

  CHAIRPERSON GRIFFIS:  Right. 13 

  COMMISSIONER MITTEN:  It?s not an 14 

accessory. 15 

  CHAIRPERSON GRIFFIS:  Okay. 16 

  COMMISSIONER MITTEN:  Then in the prior 17 

order, the issue about receptions was that small 18 

receptions were permitted.  I?m supportive of 19 

eliminating those.  There were also two other uses; a 20 

studio for the Tudor Place artist-in-residence and the 21 

location for small exhibits of art, history, and 22 

culture.  I don?t think either of those would have 23 

nearly the adverse impact that we?re concerned about 24 

from the functions, so I would want to add those back 25 
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in from the previous order. 1 

  CHAIRPERSON GRIFFIS:  I understand. 2 

  MEMBER ETHERLY:  So just to be sure I?m 3 

clear, Mr. Chair, as it relates to any other type of 4 

event that is not itemized in condition sixteen, Dower 5 

House would be off limits. 6 

  CHAIRPERSON GRIFFIS:  If we write it 7 

really well, that?s correct.  Anything else?  It seems 8 

to me we have a circumstance at this point and my 9 

understanding of the Board is that it cannot move to 10 

final decision on this today - and I can be corrected 11 

if anyone feels strongly - which means we would in 12 

fact postpone the vote on this motion.  In that time, 13 

if that is the intention of the Board and the 14 

direction we go, we?ll establish how much time we 15 

need.  In that time, we could conceivably write up the 16 

conditions as we are now proposed under the motion for 17 

more clarity. 18 

  Now that I begin saying that, I think that 19 

might create some difficulty if we actually got 20 

comments on those because we?re opening up our hearing 21 

again.  So we won?t do that.  But for our own sake, 22 

we?ll have some clarity.  We can bring that to our 23 

deliberation at the next time if that?s the intention 24 

of the Board at this time.  Ms. Mitten? 25 
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  COMMISSIONER MITTEN:  In the past, we 1 

actually have taken action, for instance, to approve 2 

something and done the conditions later.  So we could 3 

do everything but condition nine.  It would help keep 4 

it clean and keep the focus narrow if you wanted to 5 

just take a vote on everything but condition nine.  6 

It?s up to you. 7 

  CHAIRPERSON GRIFFIS:  The intention of the 8 

Board and the direction that we?re going is fairly 9 

clear.  I?d rather do it all at once rather than doing 10 

it piecemeal.  I appreciate Ms. Mitten bringing that 11 

in. 12 

  MEMBER ZAIDAIN:  The transportation issues 13 

are such an intrinsic part of this case.  It seems 14 

like if we were to do that it would be regulating that 15 

to minutia.  I don?t even want to give that 16 

impression.  I think we should just do it all at 17 

whatever date the Chair chooses. 18 

  CHAIRPERSON GRIFFIS:  Okay.  That being 19 

said, when we do that, we are going to bring it back 20 

up.  We will revisit condition number seven which 21 

actually goes to the number of events.  We?ve had 22 

enough discussion on this today if we?re not going to 23 

fruition.  But there is sufficient evidence and one 24 

might be persuaded to limit the top tier of the 200 to 25 
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500 closer to 400.  We can bring it up at that point. 1 

 We?re going to need to give some time to this. 2 

  MS. BAILEY:  Mr. Chairman, before you 3 

leave this, can I ask two things?  There was 4 

discussion about a traffic management plan and a 5 

parking management plan.  These would be two different 6 

types of documents.  So which one did the Board mean, 7 

traffic management plan or parking management plan? 8 

  CHAIRPERSON GRIFFIS:  It is the vehicle 9 

management plan for events.  It?s going to be both.  10 

Yes, both of them need to be in one report. 11 

  MS. BAILEY:  Lastly, on number three, the 12 

Board had indicated that it would come back to that 13 

condition.  It had to do with 6:30 p.m. and 8:30 p.m. 14 

 I just wanted to remind you that you had indicated 15 

you would. 16 

  CHAIRPERSON GRIFFIS:  Yes, excellent, and 17 

I appreciate that.  That?s one of the other things 18 

that will help once we redraft these and get it clear. 19 

 But we will address that final one also.  Anything 20 

else? 21 

  MS. MONROE:  Mr. Chairman, can I just 22 

mention one thing on the vehicle management plan? 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  MS. MONROE:  The first plan was done in 25 
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consultation with the neighborhood and the ANC.  You 1 

might recommend that they follow again that procedure. 2 

  CHAIRPERSON GRIFFIS:  I?m sorry.  The 3 

drafting of the vehicle management plan would be in 4 

consultation with the parties in the case and the ANC. 5 

  MS. MONROE:  Otherwise, you are going to 6 

get a plan -- 7 

  CHAIRPERSON GRIFFIS:  Yes, I absolutely 8 

think so. 9 

  MS. MONROE:  Okay. 10 

  CHAIRPERSON GRIFFIS:  Good.  Anything 11 

else?  So how long does one of these things take to be 12 

put together?  Ms. Mitten, do you have any idea? 13 

  COMMISSIONER MITTEN:  I?m sorry.  I was 14 

speaking to Mr. Etherly. 15 

  CHAIRPERSON GRIFFIS:  We need to set this 16 

for decision making.  Obviously that plan has to be 17 

produced, studied, and evaluated by those 18 

participating in this case.  How long do you suggest 19 

that we give it? 20 

  COMMISSIONER MITTEN:  I would set it for 21 

30 days, for your July meeting.  I don?t think the 22 

Applicant is going to take a significant amount of 23 

time to develop the plan.  DDOT can look at it at the 24 

same time that the other parties are looking at it, 25 
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and they would have sufficient time to respond. 1 

  MEMBER ZAIDAIN:  Can we have a point of 2 

clarification here because this will have something to 3 

do with timing? 4 

  CHAIRPERSON GRIFFIS:  Yes. 5 

  MEMBER ZAIDAIN:  We need to be clear on 6 

what we?re asking for in terms of the TMP.  Is this 7 

something that?s going to be developed in consultation 8 

with all of these people, or is this something that?s 9 

going to be developed by the Applicant to make these 10 

conditions that we?ve discussed or how they think will 11 

make these conditions work and then ask for responses? 12 

  COMMISSIONER MITTEN:  The latter is the 13 

more efficient way to proceed. 14 

  MEMBER ZAIDAIN:  I agree. 15 

  COMMISSIONER MITTEN:  I don?t think it?s 16 

fair to think that there could be some kind of 17 

consensus necessarily among the parties in opposition. 18 

 We have everybody in different places. 19 

  MEMBER ZAIDAIN:  I agree.  On that note, I 20 

think 30 days is a little too long. 21 

  COMMISSIONER MITTEN:  You have to give the 22 

parties time to respond and so forth.  I was just 23 

trying to factor all of that in. 24 

  CHAIRPERSON GRIFFIS:  That?s exactly what 25 
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we should do.  We?ll set it for decision making for 1 

the first meeting of July.  We will have the 2 

management plan created.  It will be distributed.  We 3 

will take written submissions addressing the vehicle 4 

management plan and the vehicle management plan only 5 

by the parties in participation in this case. 6 

  The anticipation of course is that the 7 

negotiations are going back and forth.  We?re not 8 

going to argue it here.  Changes are made as responses 9 

are put to it.  So the final responses by the 10 

participants would be those that weren?t remedied in 11 

the vehicle management plan that we need to then 12 

factor into our own deliberation if that?s clear. 13 

  MR. MOY:  Mr. Chair, it?s unknown to me 14 

how long it would take the Applicant to secure a 15 

consultant to do a TMP and whether they are planning  16 

to do that in house.  Not knowing that, we can shoot 17 

for the July 1 date. 18 

  CHAIRPERSON GRIFFIS:  That?s correct.  19 

We?ll be amenable.  If it?s not an open-ended 20 

extension, we can address it.  Let?s set a date for 21 

it. 22 

  MR. MOY:  I assume that the staff would 23 

receive the TMP.  Would you expect the staff then to 24 

coordinate with the parties to receive responses or 25 
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comments on the TMP? 1 

  CHAIRPERSON GRIFFIS:  While we have a 2 

moment and while they?re discussing the calendar, it 3 

was brought to my attention.  I opened up the 4 

statements, first of all, talking about the tapes that 5 

were submitted into the record and that only one was 6 

available.  That in fact was an error on my part only 7 

because I had no idea that we had additional copies.  8 

It has been brought to my attention that duplicate 9 

audio tapes are available.  We now have the 10 

opportunity to listen to them. 11 

  MR. MOY:  Getting back to my thought here, 12 

if a take the assumption that the Applicant is going 13 

to coordinate feedback from the public on the TMP 14 

before the Board receives it, then we can ask for all 15 

materials a week prior to July 1 which would be June 16 

24. 17 

  CHAIRPERSON GRIFFIS:  Done.  And I don?t 18 

think the Board is anticipating an elaborate plan.  It 19 

should address very common sense aspects.  That is 20 

from the people that are living around the site, those 21 

issues that became a conflict that were testified to, 22 

and how they propose to deal with situations that 23 

might not be continuous. 24 

  They might come up all of a sudden and 25 
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rather than calling in the police, as the evidence has 1 

shown, and closing down an entire street how they will 2 

deal with that type of a situation so it isn?t as an 3 

emergency type situation.  Okay.  That being said, the 4 

dates have been noticed.  We will revisit this in July 5 

or adjust the schedule accordingly.  With that, we can 6 

move on.  What is the next case, Mr. Moy? 7 

  MR. MOY:  The next case is Application 8 

Number 16987 of Pablo Martinez, pursuant to 11 DCMR 9 

3104.1, for a special exception to allow a rear deck 10 

addition to an existing flat (two family dwelling) 11 

under Section 223, not meeting the lot occupancy 12 

(Section 403), rear yard (Section 404), and court area 13 

(Section 406) requirements in the R-4 District at 14 

premises 1207 Clifton Street, N.W.  That?s in Square 15 

2865, Lot 41. 16 

  On May 6, 2003, the Board deliberated on 17 

the case application including the adequacy of the 18 

Applicant?s flat towards lot occupancy.  The Applicant 19 

requested that the Board defer its decision to allow a 20 

surveying company to complete a revised flat.  For 21 

this reason, the Board continued the case to June 3, 22 

2003.  The Applicant has submitted a revised surveyors 23 

flat.  That?s in your case folders as Exhibit 41.  24 

That completes my briefing, Mr. Chairman. 25 
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  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 1 

 The last submission that we had asked for was the 2 

flat that showed -- Actually what it?s showing now is 3 

the existing condition which showed the wood deck.  4 

There was some issue brought up in the case, but let?s 5 

be direct.  The reason why I understand that we asked 6 

for this was to calculate the lot occupancy.  The lot 7 

occupancy goes to whether this would be a special 8 

exception before the Board or a variance of course if 9 

it stayed under a certain percentage. 10 

  We have this now done by West Group if I?m 11 

not mistaken, yes indeed.  My calculations - and again 12 

this is just me as an individual throwing down some 13 

numbers at this - looked to it?s over 73 percent of 14 

lot occupancy on this.  Did other Board Members take 15 

an opportunity to do calculations that would concur or 16 

differ from that perhaps? 17 

  COMMISSIONER MITTEN:  My calculations are 18 

also that the lot occupancy with the existing deck 19 

exceeds 73 percent. 20 

  CHAIRPERSON GRIFFIS:  In which case, this 21 

isn?t a special exception. 22 

  COMMISSIONER MITTEN:  Correct. 23 

  MEMBER ZAIDAIN:  Before we get to that, 24 

the area with the wood deck did create a court.  Is 25 
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that correct? 1 

  CHAIRPERSON GRIFFIS:  The area? 2 

  MEMBER ZAIDAIN:  That enclosed off the 3 

chimney area.  It says 5.7.  Then there?s a little 4 

cut.  Then it?s 16.5 to the stairs.  Did we decide 5 

that created a court?  What?s the rule on five feet? 6 

  CHAIRPERSON GRIFFIS:  Why is the court 7 

issue important at this point? 8 

  MEMBER ZAIDAIN:  What -- does court go to? 9 

  COMMISSIONER MITTEN:  Whether it was 10 

included in the lot occupancy. 11 

  CHAIRPERSON GRIFFIS:  Right, if it goes to 12 

the lot occupancy.  The majority of that portion, even 13 

if you take out that small triangle, would be under 14 

five feet which would go to lot occupancy. 15 

  MEMBER ZAIDAIN:  It would be under five 16 

feet or over five feet. 17 

  CHAIRPERSON GRIFFIS:  Under. 18 

  COMMISSIONER MITTEN:  It is narrower than 19 

five feet.  If you look at the width of the lot which 20 

is 18 and then you look at the width of the back of 21 

the house which is 13.5, the difference is 4.5. 22 

  MEMBER ZAIDAIN:  Okay.  Noting the area of 23 

the court is less than five feet so it?s narrower than 24 

five feet.  Is that what you are concluding? 25 
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  CHAIRPERSON GRIFFIS:  Right.  So it?s 1 

counted in to the lot occupancy. 2 

  MEMBER ZAIDAIN:  Okay. 3 

  CHAIRPERSON GRIFFIS:  Ms. Monroe, what do 4 

we do with this?  We have a couple of options as I 5 

understand it.  This is another difficult circumstance 6 

in terms of just the time of all of this and getting 7 

the facts and all of the information that this Board 8 

needs to deliberate into the record.  It looks like 9 

it?s complete with this.  We could allow them to go 10 

out and readvertise.  We could allow them to withdraw. 11 

 We could deny the special exception.  Those are the 12 

options that I see. 13 

  MS. MONROE:  So why are you asking me? 14 

  CHAIRPERSON GRIFFIS:  Just so you can tell 15 

me I?m right. 16 

  MS. MONROE:  In other words, it?s a 17 

variance because it?s no longer a special exception.  18 

Is that what you are saying?  Readvertise for a 19 

variance. 20 

  CHAIRPERSON GRIFFIS:  Right. 21 

  MS. MONROE:  You could do that or you 22 

could decide or they could withdraw.  You are correct. 23 

  CHAIRPERSON GRIFFIS:  Very well.  Then any 24 

action needed on this from this Board at this time, 25 
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Ms. Mitten? 1 

  COMMISSIONER MITTEN:  I would move for 2 

denial of the special exception on the basis that it 3 

doesn?t meet the requirements because it exceeds the 4 

maximum lot occupancy permitted under 223. 5 

  CHAIRPERSON GRIFFIS:  Is the motion 6 

seconded? 7 

  MEMBER ZAIDAIN:  I?ll second that motion. 8 

  CHAIRPERSON GRIFFIS:  Thank you.  9 

Deliberation on the motion to deny special exception 10 

because it doesn?t meet the test for special exception 11 

for lot occupancy. 12 

  MEMBER ZAIDAIN:  Just to clarify why we?re 13 

doing this is because it?s over lot occupancy for 70 14 

percent which means it?s now a variance, so it does 15 

not fit within the special exception requirements.  So 16 

the options left to the property owner would seem to 17 

me - correct me if I?m wrong - they can rectify the 18 

situation, bring in a matter of right, bring it in 19 

under 75 percent and come back for the special 20 

exception, or go for the variance. 21 

  CHAIRPERSON GRIFFIS:  Bring it under 70 22 

percent. 23 

  MEMBER ZAIDAIN:  Isn?t that what I said? 24 

  CHAIRPERSON GRIFFIS:  No, 75. 25 
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  MEMBER ZAIDAIN:  I?m sorry. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Etherly? 2 

  MEMBER ETHERLY:  Just to confirm, the 3 

impact of a denial is that would have to be an 4 

entirely new application. 5 

  CHAIRPERSON GRIFFIS:  That?s exactly 6 

right. 7 

  MEMBER ETHERLY:  As opposed to allowing a 8 

readvertising which would eliminate the need for a 9 

refiling. 10 

  CHAIRPERSON GRIFFIS:  That?s correct.  11 

That?s an excellent point. 12 

  COMMISSIONER MITTEN:  It?s a good point.  13 

I will continue to push for a denial.  I?ll tell you 14 

why.  It?s because this has dragged on in part because 15 

we had submissions from the Applicant that were 16 

inconsistent and now proven to be incorrect which 17 

didn?t allow us to do this calculation earlier.  So 18 

this has gone on and on and on.  It?s time to bring an 19 

end to it. 20 

  MEMBER ZAIDAIN:  I agree.  We just laid 21 

out the options in order to rectify the situation.  It 22 

is a very unfortunate situation, but at this point 23 

there?s not much more we can do with it.  So I would 24 

agree with Ms. Mitten. 25 
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  CHAIRPERSON GRIFFIS:  Mr. Etherly?  Mr. 1 

Zaidain brought up an interesting point about how one 2 

might remedy the situation. 3 

  MEMBER ZAIDAIN:  Well, are we going to 4 

leave the case open in hopes that they may cut the 5 

deck in half or whatever and get it resurveyed and get 6 

new plans and have them resubmit?  That sounds like a 7 

whole new case to me.  We might as well just get this 8 

off the plate and let them reevaluate how they want to 9 

handle it and let them come back.  What are you 10 

thinking?  What?s the hesitation? 11 

  CHAIRPERSON GRIFFIS:  I was just 12 

hesitating so that we get all of the information into 13 

this one.  Mr. Etherly brings up a big point.  14 

Although the time saved won?t be that much.  The fee 15 

would be really all we?re talking about in terms of an 16 

application because they are going to have readvertise 17 

which starts the whole clock running.  The information 18 

that we have in the record to date would have to be 19 

resubmitted in any sense to readdress the variance 20 

test.  So I would be in support of the motion, unless 21 

Mr. Etherly, you feel otherwise or want to speak again 22 

to that idea. 23 

  MEMBER ETHERLY:  Typically I would be 24 

right on square with my colleague, Ms. Mitten, in this 25 
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regard.  But like I was just telling you, the darn 1 

thing is there.  By that I mean it?s there.  Something 2 

is going to have to be done with it.  It?s going to 3 

turn back up on this docket. 4 

  MEMBER ZAIDAIN:  Not unless they remove 5 

the deck and it goes to a matter of right. 6 

  CHAIRPERSON GRIFFIS:  It seems to be 7 

important though if it was enforced and a special 8 

exception was denied right now, what would be the 9 

enforcement mechanism.  What actions could DCRA take 10 

to it? 11 

  COMMISSIONER MITTEN:  Typically what they 12 

do is if you are in violation they give you a notice 13 

of violation and they hold the finds in abeyance if 14 

you pursue a remedy in good faith.  Well, I don?t 15 

think they did because they submitted to this Board 16 

incorrect calculations.  So I don?t see why we?re -- 17 

  MEMBER ZAIDAIN:  I don?t think that was in 18 

bad faith though.  I wouldn?t want to make that 19 

statement.  If we deny this and then they pursue one 20 

of the three options, we just lay it out in good 21 

faith.  DCRA is not going to start incurring fees on 22 

them is what you are saying. 23 

  COMMISSIONER MITTEN:  I believe that?s 24 

what they do.  Now I don?t know what they will do if 25 
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this is denied and then they continue to pursue 1 

another remedy. 2 

  CHAIRPERSON GRIFFIS:  There it is.  3 

There?s a motion before us to deny the special 4 

exception based on the fact that it doesn?t meet the 5 

criteria for a special exception.  Let me ask for all 6 

of those in favor signify by saying aye. 7 

  (Chorus of ayes.) 8 

  CHAIRPERSON GRIFFIS:  Opposed. 9 

  (No response.) 10 

  CHAIRPERSON GRIFFIS:  Do we have proxies 11 

on this? 12 

  MR. MOY:  No, sir. 13 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 14 

you very much. 15 

  MR. MOY:  Staff would record the vote as 16 

4-0-1.  The one is the mayoral appointee hearing the 17 

case and not voting. 18 

  CHAIRPERSON GRIFFIS:  All right.  What do 19 

we have, four more to go?  Let?s call our next case. 20 

  MR. MOY:  The next case, Mr. Chairman, is 21 

 Application Number 17009 of RWN Development Group, 22 

pursuant to 11 DCMR 3104.1, for a special exception to 23 

allow an increase in building height from 40 feet to 24 

50 feet under subsection 1402.1, and pursuant to DCMR 25 
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3103.2, a variance from the residential recreation 1 

space requirement under section 773, to allow the 2 

conversion and enlargement of an existing commercial 3 

building into a 34 unit apartment house in the RC/C-2-4 

B District at premises 1700 Kalorama Road, N.W.  5 

That?s in Square 2567, Lot 81. 6 

  On May 13, 2003, the Board received 7 

testimony on the case application and scheduled a 8 

meeting for decision on June 3, 2003.  This was to 9 

allow two weeks for the Applicant and party opponent 10 

to submit supplemental information to the Board.  11 

Staff also notes that the Board amended the 12 

application to include zoning relief from subsection 13 

2115.4 which regulates parking spaces for compact car 14 

or small car in groups of at least five contiguous 15 

spaces with access from the same aisle. 16 

  The Board requested from the Applicant to 17 

provide a copy of a covenant and/or alternatives 18 

addressing the Applicant?s commitment to satisfy the 19 

affordable housing requirement and to provide 20 

photographs of the proposed development site showing 21 

its relationship to the party opponent?s existing 22 

property.  This is submitted in the case folder as 23 

Exhibit 31.  Also staff notes that this was filed 24 

untimely, being filed on May 27, 2003. 25 
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  Also an attached summary of facts which 1 

was inadvertently omitted with their May 27 submission 2 

is filed May 29.  That?s in your folders as Exhibit 3 

32.  Post-hearing documents from the party opponents 4 

include photographs of the proposed development site. 5 

 That?s in your case folders as Exhibit 30.  Finally, 6 

staff notes that ANC-1C submitted a report of support 7 

on May 19, 2003.  That?s filed as Exhibit 29.  That 8 

completes the staff briefing, sir. 9 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 10 

 Board Members, as you recall and just to be 11 

absolutely specific in terms of the increase in height 12 

as being requested for the rear portion, how was it 13 

described?  The egg I think was.  I don?t remember 14 

what it was.  Anyway, it?s a curvatured wall portioned 15 

on the back.  I note that for several reasons. 16 

  One of the specifics is the set back of 17 

that mass, the bulk of it, from the parameter property 18 

lines is fairly substantial in terms of just adding 19 

the additional ten feet onto that.  Some of the 20 

restrictions from the height come from we thought we 21 

should bring up the fact that there was a submission 22 

of how the property would satisfy the affordable 23 

housing requirement under Reed Cook Overlay and how we 24 

might incorporate that into any decision or factoring 25 
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that we do. 1 

  Let me open it up.  If there are specific 2 

things, then we can talk directly to the tests of 3 

course.  Does anyone have comments?  The height comes 4 

in under special exception, so I?ll continue in my 5 

viewing of this.  The increased height is limited to a 6 

very small portion in the rear of this.  It?s built on 7 

top of the structured parking.  It accommodates the 8 

addition of a certain amount of square footage.  Fifty 9 

percent of which need to be accommodated as affordable 10 

within the project itself. 11 

  We did have some testimony from the 12 

adjacent property owners that are parties in the case 13 

but didn?t have factual evidentiary testimony on how 14 

this aspect and the massing of this proposed addition 15 

or proposed units in the back that need the height 16 

variance would impact that.  It clearly wouldn?t 17 

impair the intended integrity of the zoning plan or 18 

get in the way of anything of that nature as its 19 

coming up with the similar use to the overall 20 

building. 21 

  Going to the affordability and how one 22 

factors that in.  Of course, that was a question for 23 

this Board in this case and also in other cases.  24 

That?s the definition of what is affordable.  We?ve 25 
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had testimony in other applications where people say 1 

they are building 100 percent affordable.  That is 2 

defined as if people can buy it or rent it, it?s 3 

affordable.  Of course, we wanted a little more narrow 4 

of a scope.  That?s in fact what the Reed Cook Overlay 5 

spoke to in its requirement. 6 

  We have been submitted the affordability 7 

requirements that were taken from specific conditions 8 

in one of the PUDs.  Is that correct?  Anyway, it will 9 

obviously be independent with this.  It reads 10 

excellent in terms of dealing with the details of 11 

exactly what we wanted.  That is eligibility, unit 12 

price, and then how the unit is dealt with at sale and 13 

within a matter of time.  I would strongly urge that 14 

we would adopt this as the definition of what we 15 

deliberated on in terms of the affordability and 16 

satisfaction with the special exception requirements 17 

under the Reed Cook Overlay. 18 

  Going to the variance of the residential 19 

recreation space.  We have talked about the 20 

uniqueness.  There are several unique factors of this. 21 

 One is the lot occupancy of the existing structure 22 

obviously that already exists on this, not being able 23 

to define the entire utilization of the square footage 24 

as a new project might. 25 
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  Also there?s the unique shape of this, as 1 

it is somewhat triangular.  It has a triangle shape 2 

and in fact an addition of a little nub at the end.  3 

Also there?s trying to fold into additional users of 4 

this, that is somewhat community oriented or community 5 

service oriented users, meaning animating some of the 6 

lower levels for the larger community and for the 7 

street life.  The residential recreation space is 8 

always an interesting conversation to have in terms of 9 

what impact it is or it is supposed to have in terms 10 

of the regulations. 11 

  There was testimony that also spoke to the 12 

availability of outside and inside recreation spaces 13 

within the surrounding area.  Of course -- Hill is 14 

very close proximity.  There are also, within Adams 15 

Morgan, the proximity of other facilities for 16 

recreation that?s not just retail shopping as ones 17 

recreational mode of choice but rather public parks 18 

and park rec buildings and such. 19 

  That is all I need to say on this unless 20 

there are others that want to add information on it.  21 

I will certainly allow you to do so under a motion 22 

that I would move to approve the application of RWN 23 

Development Group for a special exception to increase 24 

the height of the building to 50 feet and also for the 25 
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variance of 773 for the residential recreation space 1 

of this subject property of 1700 Kalorama Road, N.W. 2 

  MEMBER ZAIDAIN:  I?ll second. 3 

  CHAIRPERSON GRIFFIS:  Thank you.  Further 4 

discussion? 5 

  MEMBER ZAIDAIN:  Just to say that I agree 6 

with everything you said in regards to the unique 7 

condition of the site in regards to the variance.  8 

Also an interesting argument put forth by the 9 

Applicant was the fact that the building was 10 

constructed under a previous industrial zoning.  Since 11 

the site was developed as such, it has made it a 12 

challenge to effectively use it in a new zoning 13 

category in which it is.  That?s an interesting 14 

argument in terms of its history. 15 

  Also I agree with your position regarding 16 

the residential rec space.  I would even go so far to 17 

suggest that if the Zoning Commission were ever to 18 

consider or evaluate that part of the zoning category 19 

that they should even pull the transcript from that 20 

discussion because that was really a good discussion 21 

we had with the Applicant on that. 22 

  CHAIRPERSON GRIFFIS:  Good.  Others?  On 23 

that,  I do recall part of that discussion with the 24 

Applicant.  He was saying roof terraces when you have 25 
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them that are just building, no one takes care of 1 

them, no one wants them, and anything like that. 2 

  MEMBER ZAIDAIN:  I was talking about the 3 

function of that. 4 

  CHAIRPERSON GRIFFIS:  Right.  I?m not 5 

persuaded by that aspect of the argument though.  I 6 

can give you two examples and nobody uses them.  So 7 

why don?t you let us not have them? 8 

  MEMBER ZAIDAIN:  Right. 9 

  CHAIRPERSON GRIFFIS:  The next step to 10 

that is the fact of the matter of how much was 11 

provided for private space, so private terraces, the 12 

intent of the regulation obviously was to give people 13 

indoor and outdoor areas that they might stretch their 14 

legs so to speak.  There is a provision in this 15 

specific project that offers private.  The utilization 16 

of those is probably going to be more so than one 17 

would with a more public aspect of just terracing an 18 

entire roof.  Anything else? 19 

  MEMBER ETHERLY:  Mr. Chair, I?ll just 20 

note, because we did have some substantial testimony 21 

from the party in opposition, that it is regrettable 22 

that -- The challenge just to be sure I understand 23 

that case correctly is that the Applicant in this case 24 

build to a certain height as a matter of right and 25 
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would still have the same impacts that were attested 1 

to by the party opponent.  While that is a regrettable 2 

outcome, if I understand correctly, there is not much 3 

that this Board can do about it because the Applicant 4 

can indeed go to a certain height as a matter of 5 

right. 6 

  CHAIRPERSON GRIFFIS:  Yes, it?s an 7 

excellent clarification.  That?s why I brought up in 8 

the beginning that the height increase that?s being 9 

asked for is the rear portion.  They in fact could 10 

build this matter of right at 40 feet which would only 11 

lop off ten feet of that more rounded aspect or the 12 

two units on each floor. 13 

  It?s an excellent point from the adjacent 14 

neighbors when they came in.  Their big concern was - 15 

and it was shocking to learn - the main entrance of 16 

their building is off the street.  It?s actually on 17 

the side, as one might define, of their townhouse 18 

which I frankly have never seen.  Here was a wall 19 

partition that?s being built along side that area. 20 

  We do not have the jurisdiction to 21 

preclude that from happening.  So in order to address 22 

any of the issues that were brought up, we have some 23 

that have been offered by the Applicant which we 24 

probably ought to talk about how they are to be dealt 25 
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with.  Mr. Zaidain. 1 

  MEMBER ZAIDAIN:  I was going to say there 2 

was an Attachment C to the submission from Arnold and 3 

Porter dated May 27 that talks about some mitigation 4 

efforts to try and help this development work with the 5 

issues brought up by the adjacent neighbor.  It talks 6 

about providing a stucco rendering on the CMU wall. 7 

 It also talks about forming a planter in the 8 

front of the triangular space to allow climbing plants 9 

to grow up to soften that wall.  But it says obviously 10 

it hedges with the consent of the adjoining owner.  I 11 

guess I?m trying to go for a way to try to incorporate 12 

these ideas in a way that will help and that there 13 

would be some mutual mitigation between the two 14 

parties. 15 

  CHAIRPERSON GRIFFIS:  Right. 16 

  MEMBER ZAIDAIN:  Can we incorporate this? 17 

 There are some valid points in terms of trying to 18 

soften the effect of the building.  I?m not really 19 

sure about reflecting the maximum daylight.  That?s a 20 

possibility.  We would need some more detail to assess 21 

that.  The same thing with the screening. 22 

  COMMISSIONER MITTEN:  If I may, just in 23 

terms of the way we should handle Attachment C. 24 

  MEMBER ZAIDAIN:  Okay, sorry. 25 
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  COMMISSIONER MITTEN:  That?s what you were 1 

talking about. 2 

  MEMBER ZAIDAIN:  Yes, definitely. 3 

  COMMISSIONER MITTEN:  We just need to be 4 

careful.  What the letter says from Arnold and Porter 5 

is that the attachment can be referenced in a 6 

condition of a BZA order approving the requested 7 

height, special exception, and recreation space 8 

variance.  It doesn?t say ?made a condition? because 9 

it doesn?t relate.  I just want to be clear about how 10 

we handle it. 11 

  MEMBER ZAIDAIN:  Right.  I?m fishing for 12 

suggestions on how to handle it. 13 

  MEMBER ETHERLY:  I?m probably inclined to 14 

agree with Ms. Mitten?s reading of the Arnold and 15 

Porter letter.  I just wanted to highlight the 16 

difficult situation that we find ourselves in because 17 

we really just don?t have the jurisdiction to deal 18 

with the challenge that?s presented by the placement 19 

of unfortunately the party opponent?s front door which 20 

is where it is. 21 

  I would just note that I?m pleased to see 22 

that the Applicant is giving some consideration to 23 

some mitigation efforts to help soften the impact and 24 

would perhaps be comfortable just leaving it as part 25 
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of our deliberation today this verbal conversation to 1 

note that it?s hopeful that spirit continues to be 2 

embraced as the project moves forward.  Thank you, Mr. 3 

Chair. 4 

  CHAIRPERSON GRIFFIS:  Ms. Miller. 5 

  MEMBER MILLER:  I would prefer if we could 6 

be more specific.  We have jurisdiction to put in 7 

conditions related to screening and softening of 8 

effects.  If we could adopt some of these conditions 9 

subject to the Brown?s consent, I don?t find a problem 10 

with that. 11 

  COMMISSIONER MITTEN:  As Mr. Etherly 12 

pointed out, the distinction is that the aspect of the 13 

project that gives rise to the Brown?s concerns is a 14 

matter of right aspect as opposed to something related 15 

to the special exception or something related to the 16 

variance.  So really it?s beyond our jurisdiction to 17 

create a condition that bears on a matter of right 18 

issue.  That?s why we?re hesitating going to that 19 

extent. 20 

  CHAIRPERSON GRIFFIS:  Depending on what 21 

the vote is, I don?t think we can make specific 22 

conditions to this.  It?s a valiant effort, and we 23 

ought to applaud that it?s happening.  In the order, 24 

we will reference it as Attachment C as the proposed 25 
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work that will happen during construction prior to the 1 

fall completion of the project.  That being said, we 2 

have a motion to approve that will take note of 3 

Attachment C.  I would ask for all those in favor 4 

signify by saying aye. 5 

  (Chorus of ayes.) 6 

  CHAIRPERSON GRIFFIS:  Opposed? 7 

  (No response.) 8 

  CHAIRPERSON GRIFFIS:  Thank you all very 9 

much. 10 

  MR. MOY:  Staff would record the vote as 11 

5-0-0 with the Chairman making the motion and Mr. 12 

Zaidain seconding. 13 

  CHAIRPERSON GRIFFIS:  Off the record. 14 

  (Whereupon, the foregoing matter went off 15 

the record at 12:44 p.m. and went back on 16 

the record at 12:56 p.m.) 17 

  CHAIRPERSON GRIFFIS:  Let?s reconvene and 18 

call the next case. 19 

  MS. BAILEY:  This is a Motion, Mr. 20 

Chairman, for a Minor Modification to Application 21 

Number 16991 of the Government of the District of 22 

Columbia, Office of the Chief Technology Officer, 23 

pursuant to 11 DCMR 3104.1, for a special exception to 24 

replace and operate a support structure (150 foot 25 
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monopole) and telecommunications facility as part of 1 

the District?s emergency communications network under 2 

section 212 (section 2520) (Antenna, Other Than 3 

Commercial Broadcase Antenna), in the C-2-A District 4 

at premises 1700 Rhode Island Avenue, N.E.  That?s 5 

Square 4134, Lot 800. 6 

  The Board heard this case on March 11, 7 

2003.  Also a decision was made on March 11 and June 8 

3, 2003.  The participating Board Members were Mr. 9 

Griffis, Mr. Etherly, Mr. Zaidain, and Ms. Mitten.  On 10 

March 11, 2003, the Board heard the case and approved 11 

the application subject to conditions.  The summary 12 

order was dated March 19, 2003. 13 

  The Applicant has submitted a request, Mr. 14 

Chairman, for a minor modification of the proposed 15 

order.  The Office of Planning has submitted a report 16 

in response to the modification.  The Applicant has 17 

submitted a supplemental document to correct the 18 

appropriate zoning code section which should be 11 19 

DCMR 3129.  That?s Exhibit 36 in the record in case 20 

none of that makes any sense. 21 

  CHAIRPERSON GRIFFIS:  Very good. 22 

  MS. BAILEY:  This is before you for 23 

decision at this time, sir. 24 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 25 
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you very much.  That is correct.  Again, we heard and 1 

did approve.  The modification is to create a shelter 2 

that?s approximately 12 feet and 32 feet in length and 3 

12 feet in height on the site. 4 

  What has come before us in the information 5 

for this minor modification is the difficulty in 6 

accommodating those functions that are in that shelter 7 

in the existing building as was proposed.  I guess as 8 

they got into the detail of the accommodations that 9 

were needed, the space requirements became quite 10 

difficult.  They thought that this would be in fact a 11 

more ameanable siting of this. 12 

  There was some talk about asbestos and all 13 

of that.  Quite frankly, I wasn?t really following 14 

that.  If there is asbestos in the building, it 15 

probably needs to be mitigated.  Of course, that would 16 

impact the schedule which was also a pertinant point 17 

in the application itself.  I would like to do this.  18 

I?m going to propose a motion.  Then we can have 19 

further discussion on the motion. 20 

  That would be for the approval of the 21 

minor modification request of BZA Application 16991.  22 

That?s for the 1700 Rhode Island Avenue, N.E. public 23 

safety communication project.  It is, as I state, to 24 

provide a shelter in the dimensions given in the 25 
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location that is provided and the site plan that was 1 

submitted.  I?d ask for a second. 2 

  COMMISSIONER MITTEN:  Second. 3 

  CHAIRPERSON GRIFFIS:  Thank you very much. 4 

 Also it should be noted in the record that there was 5 

a supplementary report from the Office of Planning 6 

that had no objection to the modification request.  I 7 

know it does bring up some question of what it is 8 

displacing.  So let me open up for a brief discussion 9 

on that.  Ms. Mitten. 10 

  COMMISSIONER MITTEN:  Two things, Mr. 11 

Chairman.  One is the new site plan shows the shelter 12 

being located where some of the parking spaces were.  13 

The Office of Planning in their report had noted that 14 

the Applicant has indicated that the new location will 15 

not interfere with or reduce the number of on-site 16 

parking spaces. 17 

  But the parking spaces are not shown 18 

anymore on the new site plan.  So that?s something 19 

that needs to be cleared up.  Then I would just want 20 

to have a condition what the Applicant has proffered 21 

that they will install a brick veneer on the shelter 22 

so that it resembles the station house. 23 

  CHAIRPERSON GRIFFIS:  Good.  Was that 24 

addressed in any of the submissions? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 113

  COMMISSIONER MITTEN:  In the Applicant?s 1 

submission of May 16, it was, on page 2. 2 

  CHAIRPERSON GRIFFIS:  I?m sorry.  So you 3 

are saying that we?ll hold to that. 4 

  COMMISSIONER MITTEN:  We should accept 5 

that as a condition. 6 

  CHAIRPERSON GRIFFIS:  Excellent.  Further 7 

issues for discussion?  On the discussion of the 8 

parking, I believe that the Board was given indication 9 

that a representative from the Applicant or someone 10 

representing this application had given acknowledgment 11 

that the parking that the shelter would displace would 12 

be able to be accommodated on the site. 13 

  So we have the potential for accepting a 14 

revised site plan with the parking as it is to be laid 15 

out on the site into the record.  But I believe we 16 

could move ahead with this today if the Board is so 17 

willing.  Further discussion on that? 18 

  COMMISSIONER MITTEN:  As long as we 19 

require that they submit the revised site plan, I?m 20 

prepared to go forward. 21 

  CHAIRPERSON GRIFFIS:  Exactly.  With that, 22 

the motion before us has been seconded for the 23 

approval of the minor modification request under the 24 

condition that the shelter will be of brick finish to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 114

match the existing building and a final site plan will 1 

be submitted within two weeks to the record indicating 2 

the shelter placement and the parking placement on the 3 

site.  Any other questions?  Then all those in favor 4 

of the motion signify by saying aye. 5 

  (Chorus of ayes.) 6 

  CHAIRPERSON GRIFFIS:  Opposed? 7 

  (No response.) 8 

  CHAIRPERSON GRIFFIS:  Thank you. 9 

  MR. MOY:  Staff would record the vote as 10 

4-0-1 with the mayoral appointee not hearing the case 11 

and not voting on the Chairman?s motion to approve and 12 

Ms. Mitten?s second.  Sorry, there?s a correction to 13 

the vote.  It?s 3-0-2 with the mayoral appointee not 14 

hearing the case and not voting and Mr. Etherly. 15 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 16 

very much.  Let?s call our next case. 17 

  MR. MOY:  The next case is Application 18 

Number 17012 of Jemal?s Benjo LLC, pursuant to 11 DCMR 19 

3103.2, for a variance from the building height 20 

provisions under section 770, a variance from the 21 

floor area ratio requirements under section 771, a 22 

variance from the residential recreation space 23 

requirement under section 773, and a variance from the 24 

rear yard requirements under section 774, to permit 25 
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the renovation of historic buildings for mixed-use 1 

(retail, office, and residential) in the C-2-A 2 

District at premises 1301-1309 9th Street, N.W.  That?s 3 

in Square 399, Lots 62, 63, 800, 801, 803, and 804. 4 

  On May 20, 2003, the Board completed 5 

testimony on the case application and scheduled its 6 

decision for June 3, 2003.  This would allow two weeks 7 

for the Applicant to submit additional information.  8 

The Board requested from the Applicant a parking brief 9 

to address off-street parking and loading including 10 

subsection 2100.6.  This was submitted to the Board.  11 

It?s in your case folders as Exhibit 46. 12 

  The Board requested from the Office of 13 

Planning to provide a supplemental OP report 14 

addressing economic visibility.  This was submitted to 15 

the Board on June 2 which is Exhibit 48 in your case 16 

folders.  As a note, there?s a letter from the 17 

Applicant containing a copy of a letter submitted to 18 

the Office of Planning clarifying differences on 19 

economic costs between the Office of Planning?s 20 

proposal and the Applicant?s revised proposal.  That?s 21 

in your case folders as Exhibit 47. 22 

  Also there is a letter of support from 23 

Council Member Jack Evans that was received by the 24 

Board and dated May 19, 2003.  That?s in your folder 25 
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as Exhibit 45.  Finally, this morning the Board 1 

received a request from the Applicant that the 2 

supplemental report submitted by the Office of 3 

Planning be excluded from the record as untimely filed 4 

and that the Board grant the application without 5 

reference to the supplemental report. 6 

  In the alternative, if the Board is 7 

inclined to receive the supplemental report into the 8 

record, that they use it as a basis to decide.  Rather 9 

the Applicant requests that the Board not deliberate 10 

upon the application until the Applicant has the 11 

opportunity to respond to the OP supplemental report. 12 

 That completes my briefing. 13 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 14 

 This is an interesting predicament that the Board is 15 

put in for the reason I am hopefully going to be very 16 

direct and succinct with.  That is this economic 17 

hardship issue of which the Board does hear.  Tyler 18 

(PH) establishes the ability for us to entertain that. 19 

  But in this specific case, there is an 20 

added feature to it.  That is that the actual hardship 21 

is being created by the direction of another board and 22 

that being specifically the Historic Preservation 23 

Review Board of which in looking at this application 24 

changed the design so dramatically that in fact 25 
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created, if not all, many of the variances that were 1 

and are required for us to entertain. 2 

  Wrapped all together, I believe that we do 3 

need to take into account the practical difficulty and 4 

hardship that?s created by having to maintain and/or 5 

replace the entire interior of these structures 6 

setting back numerous feet, over 60 feet in some 7 

portions, the addition to the structure.  All of which 8 

puts it into our frame to base our granting on a test 9 

that would be made because it?s being required by 10 

another board. 11 

  The level of relief that?s being asked for 12 

in certain circumstances - the one specific being the 13 

FAR - is substantial.  In terms of the record, there 14 

is some difference of opinion.  Office of Planning has 15 

a strong recommendation of how the FAR should be split 16 

up, reducing some of the original residential FAR of 17 

which the Applicant did submit is somewhat amenable.  18 

I guess that would be correctly stated. 19 

  So we have before us, whether we decide 20 

this today, in taking in that economic.  Again, there 21 

are other issues that we can address a little bit in 22 

deliberation.  My point is perhaps we somewhat brief 23 

this and then allow time for the Applicant to address 24 

the Office of Planning supplemental, or we just move 25 
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ahead and don?t take into the record the Office of 1 

Planning?s report.  Let me hear from Board Members on 2 

their opinion to this matter. 3 

  COMMISSIONER MITTEN:  Mr. Chairman, my 4 

first point is I would like to accept the Office of 5 

Planning?s report.  Therefore, I would like to give 6 

the Applicant the opportunity to address it.  That?s 7 

one point.  But I would also like to note, as you did 8 

give the reaction to what is before us, this case - 9 

and I?m going to say notwithstanding OP?s original 10 

report because there are aspects of it as you noted 11 

that even if they don?t look at the economic hardship 12 

it does arise from the actions of the Historic 13 

Preservation Review Board. 14 

  What it really turns on is economic 15 

hardship.  That?s the case that was made by the 16 

Applicant.  In this case, the restrictions that have 17 

been placed on the property through the Historic 18 

Preservation Review Board process are substantial.  19 

Consequently, the degree of relief being sought is 20 

substantial.  As you noted, the most significant 21 

aspect of that is the density. 22 

  I don?t think that HPRB is insensitive to 23 

this.  There needs to be a balance between 24 

preservation and a reality of being able to bring 25 
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projects to fruition.  When they approve a project 1 

that requires a variance, particularly a density 2 

variance of this degree, they put us in the position 3 

of having to scrutinize that in the context of the 4 

last test of the variance which is that the variance 5 

will not cause substantial determent to the public 6 

good and will not impair the intent purpose and 7 

integrity of the zone plan. 8 

  In this case, we have density being 9 

sought.  The adjusted density is probably about 3.7 10 

FAR which exceeds the density permitted in the next 11 

highest zone.  In this subject property zone C-2-A, 12 

the maximum density is 2.5 FAR.  The next highest zone 13 

is C-2-B.  The maximum density is 3.5 FAR.  So this is 14 

exceeding that. 15 

  So were we to approve this, this Board 16 

would be exceeding its authority.  I won?t speak to 17 

whether HPRB is exceeding their authority because 18 

there?s a relief valve for HPRB, that?s the mayor?s 19 

agent, where economic hardship arguments can be made. 20 

 The argument can be made to meet the uniqueness test 21 

and then the practical difficulty/undue hardship. 22 

  But I just don?t see how it?s within the 23 

authority of this Board to go that extra step and say 24 

we will give you whatever it takes to make this work 25 
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even if it means giving you a substantial increase in 1 

density.  I just don?t see that is consistent with the 2 

third variance test. 3 

  CHAIRPERSON GRIFFIS:  Others?  Ms. Miller. 4 

  MEMBER MILLER:  I would like to accept 5 

OP?s report as well and give the Applicant an 6 

opportunity to address the comments made in that 7 

report.  I?m wondering if it would be appropriate or 8 

not for the parties also to address Board Member 9 

Mitten?s point about whether it?s within the authority 10 

of this Board to give the relief that they would be 11 

asking for, this greater FAR. 12 

  CHAIRPERSON GRIFFIS:  Wouldn?t that go to 13 

how they address the third prong of the test within 14 

their case?  We can give them another stab at it.  I 15 

guess it?s just posing it in two different directions. 16 

 They could make the case that they do in fact meet 17 

the test.  Well, there it is.  I won?t muddy the 18 

waters.  That?s absolutely appropriate.  They can 19 

address that. 20 

  COMMISSIONER MITTEN:  Well, Mr. Chairman, 21 

just so that I?m clear.  Addressing the test and 22 

meeting the test are two different things is point 23 

number one.  And I want to put on record serious 24 

reservations that I have about protecting the zoning 25 
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that?s in place because it?s a prerogative of the 1 

Zoning Commission to change the zoning which is not to 2 

say that relief from FAR requirements are per se not 3 

permitted.  They are.  But this is excessive.  That?s 4 

what I want the focus to be on. 5 

  I would also like there to be some 6 

consideration given to the fact that economic hardship 7 

arguments that arise from restrictions placed on a 8 

project by HPRB are most appropriately resolved or 9 

should be sought to be resolved first and foremost 10 

before the mayor?s agent.  Then perhaps a final 11 

thought.  Without going to the substance of the Office 12 

of Planning supplemental report, they do raise some 13 

good points about the adequacy of the submission for 14 

the economic feasibility argument. 15 

  We often have technical experts that 16 

submit reports to the Board.  I?m thinking 17 

specifically of a traffic consultant when I?m speaking 18 

now.  We get very detailed submissions.  Those 19 

detailed submissions are meant to help the Board 20 

understand a complex issue like traffic.  In this 21 

case, economic feasibility is complicated, especially 22 

for a Board that is not filled with experts on the 23 

subject.  More detailed submissions when Applicants 24 

are putting forward an economic feasibility argument 25 
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with supporting documentation are in order. 1 

  CHAIRPERSON GRIFFIS:  That?s an 2 

interesting point.  I?m not sure I hold wholeheartedly 3 

to it but pertinent information.  More detailed, as 4 

you said, we?re not experts in the economies of 5 

buildings in comparison to construction costs.  6 

Directly stated, what would we do with it?  Would we 7 

know what to do with it? 8 

  I want information that will be 9 

understandable and go directly to it.  I felt that 10 

most of the information that was submitted by the 11 

Applicant did do that.  There?s a certain level of 12 

common sense that you need to start with.  Is there an 13 

increase in cost attendant to what is being required 14 

of the project?  That being said, I?m hearing from the 15 

Board that they want to accept the Office of 16 

Planning?s report which would set this off for time 17 

adequate for the Applicant to address it. 18 

  We?ve also evidenced two other courses of 19 

action, one directly.  Ms. Mitten is indicating that 20 

their original project that would not have had these 21 

requests for relief or as many requests of relief 22 

could go to the mayor?s agent and then try and be 23 

pursued that way.  That?s an interesting thought and 24 

one that is open and perhaps should be considered.  25 
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That?s not an easy task as I understand it.  It has 1 

its own attendant obligations and responsibilities to 2 

it. 3 

  The third would be that they present back 4 

next, in part of their submission, I guess it would be 5 

a revised application and revised design to this 6 

Board.  That gets to be a little difficult.  Perhaps 7 

they bring back the original design.  It was reviewed 8 

by this Board as in its compliance with the relief 9 

that would be sought as I would assume it would not 10 

have as many requests for relief.  That puts us into 11 

an interesting point of then what the next steps are. 12 

 But I?ll put that out there.  If further information 13 

is needed, we can talk about it. 14 

  I want to briefly address so that we can 15 

give an indication of what the Board was doing in its 16 

deliberations.  We have spent quite a bit of time on 17 

this application alone.  First of all, starting off, 18 

this did come before us with great support.  Obviously 19 

that isn?t what we decided on, but it does speak to 20 

what was evidence in terms of any adverse impacts or 21 

any issues that we would maybe not have been aware of 22 

by those in opposition.  So with that support, there 23 

is some importance to that. 24 

  There is quite a bit of uniqueness that 25 
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was established in this case in terms of the 1 

building?s conditions.  First of all, there?s the 2 

siting on the corner with the adjacent development 3 

that?s happening, the five townhouses that were 4 

assembled in order to make this one development 5 

project, and several of them falling down in the rear. 6 

 They are contributing nature of course to the 7 

historic district. 8 

  The biggest uniqueness of all of the five 9 

townhouses is with the differing floor levels and how 10 

that?s accommodated even though they are ripping them 11 

out and putting them back.  They are putting them back 12 

where they were originally which makes it very 13 

complicated in terms of circulation and access.  I do 14 

believe part of the uniqueness is the fact that it?s 15 

on the corner and that it?s directly across the street 16 

adjacent to the new convention center.  That goes to 17 

what has happened in the surrounding area as to the 18 

changes. 19 

  And somewhat the uniqueness whether any of 20 

the practical difficulties flow directly out of this 21 

or the strength of this, but this is a mixed-use 22 

project.  Putting that all back into the original 23 

unique aspects, it become very complicated and 24 

cumbersome.  The practical difficulty we talked about 25 
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was the financial.  That goes to not only just the 1 

replacement but the stabilization, any sort of 2 

mitigating factors that would have to happen in order 3 

to catalog but also detail the existing that might 4 

need to be removed and then replaced.  There?s an 5 

awful lot of financial elements to this. 6 

  Again, the practical difficulties of the 7 

differing levels of the floor go to where one puts the 8 

vertical circulation system, the elevators and such, 9 

and how the mixed-use is actually accommodated.  I 10 

would say that zoning indicates a desire for mixed-use 11 

projects, as does the overall plan, as does the city 12 

as a whole desires to encourage a mixed-use.  That is 13 

a retail on the lower floors and an introduction of 14 

commercial and residential into it. 15 

  Going to the parking.  We brought up quite 16 

a bit about the parking.  We actually had the 17 

Applicant brief the issue on parking.  That is whether 18 

parking is required for historic structures.  19 

Obviously we?re not going to spend a lot of time 20 

deliberating.  Rather than arguing it, if we wanted to 21 

just state our positions, that might evidence what 22 

will be brought up next.  It would be important if 23 

people want to avail themselves.  Of course, it 24 

doesn?t preclude them from entering into a discussion 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 126

later. 1 

  The parking requirements revolve around 2 

2100.5 for me.  When we go to that and the briefing 3 

that was given, there are three points by the 4 

Applicant that were put in that I absolutely concur 5 

with.  The first is the plain language of the 6 

regulations.  The plain language in 2100.5 begins with 7 

a designation that is unique, distinct, and very 8 

direct.  That is ?No additional parking spaces shall 9 

be required for a historic landmark.? 10 

  Now, I know the differing of discussion.  11 

The opposing view of this would be you need to 12 

continue on.  I would say as you continue on reading 13 

2100.6 and 2100.7, et cetera, it goes to again another 14 

definition.  That is even broader in scope as we look 15 

at structures that were built before 1958.  If in fact 16 

it was not the intent of the regulations as they were 17 

written to somehow distinctly and uniquely and 18 

specifically deal with historic landmarks in the way 19 

that it is dealt with in 2100.5, I don?t know why it 20 

was written as such.  It could have been incorporated 21 

into anything. 22 

  It could have been incorporated in 6, 7, 23 

or anything other than that.  In fact, if there was 24 

anticipation of pulling that out because they thought 25 
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historic structures might be built after 1958, then it 1 

could have been included within 6 and 7 just as a note 2 

as buildings existing before 1958 and the historic 3 

structures.  There are numerous ways to speak to it.  4 

I think - and the Applicant actually has stated this 5 

in their additional submission - this does need to be 6 

looked at with great trepidation by this Board and 7 

great assurance in its decision if we decide to go in 8 

a different direction from (1) how this Board has 9 

ruled in the past and (2) what the common practice has 10 

been for numerous years, if not decades. 11 

  Frankly, in the timeline of this city, for 12 

us to show up and read it one way and think that we in 13 

fact have it correct gives me some pause.  Some of 14 

what?s happened is that there are some specific 15 

circumstances that have arisen in this new era of 16 

development and economy in this city.  I?ll speak 17 

anecdotally to that.  When we have a designated 18 

building or site and then it is almost completely 19 

removed, being the facade is left, is it still not 20 

required to have parking? 21 

  That is not dealt with in the regulations. 22 

 If anything has changed, maybe that type of 23 

circumstance needs to be dealt with.  That would 24 

obviously be at the Zoning Commission level in looking 25 
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at the regulations.  When I go to and read 2100.5 and 1 

I look at ?No additional parking spaces should be 2 

required for historic structures,? it makes absolute 3 

sense to me.  If you look around the city, the 4 

buildings that are contributing and historic often are 5 

non-compliant, if not all of them are fairly non-6 

compliant with our current zoning regulations and 7 

usually have quite a bit and substantial lot 8 

occupancy. 9 

  The issue of trying to change a historic 10 

structure to accommodate the new zoning regulations 11 

and requirements of parking seem incredibly cumbersome 12 

based on the fact that part of our District government 13 

would require that they don?t change the physical 14 

structure and part of our requirements would ask them 15 

to change it.  What that does is sets us up into a 16 

situation, as I would project it, as frankly having 17 

fairly frivolous variances or special exceptions 18 

before this Board.  So it?s a situation that the 19 

regulations can and should, if they don?t already, 20 

deal with directly and specifically. 21 

  For the other aspects in terms of the 22 

residential rec and the other relief that?s granted, I 23 

can say that I felt it was a fairly strong case aside 24 

from some of the issues that we?ve already identified. 25 
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 It?s a very strong case in the practical 1 

difficulties.  The rear yard, again, could stand on 2 

its own.  Although, the amount of density that?s being 3 

put on the rear yard comes out of the Historic 4 

Preservation Review Board?s direction. 5 

  Even so, I believe that some of the rear 6 

yard would have had to been utilized.  Maybe or maybe 7 

not.  I don?t know this definitively.  But if it was, 8 

clearly just based on the uniqueness of the structure 9 

and the differing floors, I think it would stand 10 

alone.  That?s my limited briefing on some of the 11 

issues of this case.  Are there others that would like 12 

to make statements? 13 

  COMMISSIONER MITTEN:  Mr. Chairman, I 14 

don?t want to go into each of the points that you just 15 

made.  I guess I just want to maintain that I don?t 16 

agree with the Applicant?s interpretation and now your 17 

interpretation of the parking requirement.  I believe 18 

that the only way you get into 2100.5 is through 19 

2100.4 which relates to a change in use, and then 20 

2100.6 and 2100.7 speak to additions to buildings.  We 21 

will just disagree about that.  I won?t argue it now. 22 

  CHAIRPERSON GRIFFIS:  Good.  Others?  Ms. 23 

Miller. 24 

  MEMBER MILLER:  I guess I?ll just put on 25 
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the record as well that I concur with the Chairman?s 1 

conclusion about the interpretation of 2100.5.  The 2 

regulation is very clear on its face that no 3 

additional parking spaces are required for historic 4 

structures and/or landmark and that there is no reason 5 

to reverse any long standing interpretations that the 6 

Board has been holding with respect to that 7 

regulation. 8 

  It serves the public policy of encouraging 9 

rehabilitation of historic buildings.  We don?t have 10 

any proponents in this case that are asking that it be 11 

reversed or that a different interpretation be 12 

provided.  I don?t see any good reason to do so.  It?s 13 

so clear on its face. 14 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  15 

Is there anything else that needs to be addressed in 16 

this application at this time then?  Not seeing any 17 

indication of that, let?s set this off for decision 18 

with adequate time for briefing or addressing the 19 

economic issues. 20 

  MEMBER ETHERLY:  So Mr. Chair, just to be 21 

clear, with regard to what additional submissions, if 22 

any, we?ll be looking for from the Applicant, clearly 23 

it?s a response to the Office of Planning submission 24 

that we have now accepted into the record.  It sounds 25 
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as though there has been some considerable concern 1 

expressed, at least by one wing of the Board, as it 2 

relates to the economic hardship or the feasibility 3 

piece and some need for some additional documentation, 4 

however the Applicant wants to approach that.  Did I 5 

hear a need for some discussion on the HPRB issue as 6 

it relates to reliance on HPRB decisions as rationale 7 

for the economic hardship, or is that more of just a 8 

larger 500 foot issue that we?ll just have to deal 9 

with? 10 

  CHAIRPERSON GRIFFIS:  Well, I?m glad you 11 

bring that up.  It is a big issue.  Here?s my 12 

difficulty with what I think we need to clarify within 13 

our own process in development from the District of 14 

Columbia?s government aspect.  We are, as is the HPRB, 15 

citizens that sit on these boards.  But we still need 16 

to have a clear definitive process and one that can be 17 

relied upon. 18 

  My difficulty with how we deal with this 19 

is several fold.  The first is it will take an 20 

applicant that will essentially be or could be the 21 

test that is put through this.  That?s a burden that I 22 

don?t want to have to add to for anybody that?s coming 23 

before us or going through this process.  But this 24 

seems to be an interesting case that brings it to the 25 
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forefront of the difficulty. 1 

  What ends up happening is not necessarily 2 

that we would kick it out because HPRB required it but 3 

we didn?t think it was required or from other aspects 4 

of that.  The issue comes when the Historic 5 

Preservation Review Board changes it so substantially 6 

that it actually goes to two things.  It actually 7 

usurps the role that the BZA plays in granting relief. 8 

 It also usurps the Zoning Commission?s role because 9 

it effectively changes the zoning on the specific 10 

site.  That?s the heart of the issue and the core 11 

of the issue.  Of course, that doesn?t give you any 12 

remedy at this point.  That?s what?s being dealt with. 13 

 We can get to it.  With the addition of submissions, 14 

the economic information from the Applicant, we will 15 

bring things closer. 16 

  MEMBER ETHERLY:  The reason why I raised 17 

that question is because you said something that was 18 

very important, but it came and went very quickly, 19 

which was there are a couple of different options that 20 

can be pursued here.  You referenced and my colleague, 21 

Ms. Mitten, referenced clearly you could go to the 22 

mayor?s agent as an avenue for resolving any concerns 23 

that may be raised by the requirements that were 24 

imposed upon the Applicant at HPRB. 25 
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  You could of course continue to prosecute 1 

your case here.  In which case, you might be 2 

confronted with a decision that requires a certain 3 

type of approach to this project that?s inconsistent 4 

with what HPRB has decided.  Then you have two bodies 5 

that are in essence conflicting with one another.  6 

That outcome has a whole host of concerns.  So we 7 

don?t even want to talk about it at this juncture.  8 

Then of course there?s the scenario that we?re 9 

envisioning now which is push this off, have some 10 

additional briefing, have some additional discussion, 11 

and then come back to it. 12 

  CHAIRPERSON GRIFFIS:  Well said. 13 

  COMMISSIONER MITTEN:  Mr. Chairman, I 14 

guess I want to be clear that the record is being kept 15 

open broadly as opposed to narrowly.  Anything, 16 

whether it?s a revised design, whether it?s better 17 

support for the economic feasibility argument, 18 

whatever it is I?d be interested in seeing it.  I want 19 

the record to just be open. 20 

  CHAIRPERSON GRIFFIS:  Very well. 21 

  MEMBER MILLER:  Just to be clear about 22 

what the parties are going to be briefing.  I raised a 23 

point earlier and perhaps Ms. Mitten can articulate it 24 

better than I can.  You raised an issue about whether 25 
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or not we would have jurisdiction to even grant the 1 

relief because the FAR has been so much exceeded or 2 

something to that effect.  It would be a good idea if 3 

they could brief that issue. 4 

  COMMISSIONER MITTEN:  That?s worthwhile.  5 

If you review the submission from the Applicant 6 

originally, they focused on the public good.  It?s 7 

clear that there are many positive consequences if 8 

this application were to go forward.  I won?t go 9 

through them. 10 

  But where the focus needs to be in an 11 

additional submission is that granting the variance 12 

will not impair the intent purpose and integrity of 13 

the zone plan when it is the prerogative of the Zoning 14 

Commission and only the Zoning Commission to rezone 15 

property.  We have before us a proposal that is 16 

apparently contingent on getting a substantial amount 17 

of relief for density.  So how do we reconcile those 18 

things?  Is that what we?re searching for? 19 

  CHAIRPERSON GRIFFIS:  Right.  It?s an 20 

important point to bring up that we are going to keep 21 

the record open for any information that the Applicant 22 

wanted to provide on that.  Of course, we?re not 23 

arguing that at that point.  But Ms. Mitten just 24 

brought up that point of whether it would effectively 25 
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be a rezoning or not. 1 

  Of course, the recourse of the Zoning 2 

Commission would be to sua sponte us if we disagreed 3 

with her position and approved it.  But gosh, we don?t 4 

want to get into that.  Anything else?  Then once 5 

again, let?s set this for a date. 6 

  MR. MOY:  Mr. Chairman, our normal date 7 

for hearing cases for decision is the first Tuesday, 8 

so the next Tuesday for decision making is July 1, 9 

unless you want to have it any earlier. 10 

  CHAIRPERSON GRIFFIS:  The Applicant is 11 

here.  The Board is very flexible on this and getting 12 

to the heart of the matter.  Are we needing more time? 13 

 So decision making in September.  I do believe we?re 14 

meeting for decision making on August 5.  That would 15 

be sufficient time.  Let?s set this for August 5 for 16 

decision making.  Of course, if it looks as though 17 

additional time is required, we?re obviously amenable 18 

to that.  Just notify us in plenty of time so that we 19 

can not reprint schedules and all that stuff.  That 20 

being said, we?ll set this for August 5, 2003.  Do I 21 

have that date correct, Mr. Moy? 22 

  MR. MOY:  My understanding is it?s 23 

correct. 24 

  CHAIRPERSON GRIFFIS:  Very well.  Let?s 25 
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call the next case. 1 

  MR. MOY:  The next case is Application 2 

Number 17008 of Gideon Baptist Church, pursuant to 11 3 

DCMR 3103.2, for a variance from the lot occupancy 4 

requirements under section 403, a variance from the 5 

rear yard requirements under section 404, a variance 6 

from the open court requirements under section 406, 7 

and a variance from the off-street parking 8 

requirements under section 2101, to allow the 9 

construction of a new church in the R-3 District at 10 

premises 901 Ingraham Street, N.W.  That?s Square 11 

2998, Lot 7. 12 

  Staff notes for the Board that the Board 13 

has amended the application to delete ?a variance from 14 

the rear yard requirements under section 404" and add 15 

?a variance from the 50 percent requirement to locate 16 

parking spaces elsewhere under subsection 2116.3.?  17 

The Board completed hearing testimony on the case 18 

application and requested additional information for 19 

its decision at its meeting on May 20, 2003. 20 

  At this public meeting, the Board delayed 21 

its decision to June 3, 2003 to allow the Applicant to 22 

resubmit one of the requested documents which is a 23 

copy of a signed binding agreement, contract, or a 24 

revised binding agreement from the D.C. Public Schools 25 
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that specifies that the letter is a binding agreement. 1 

 The Applicant has submitted this document dated May 2 

22.  That?s in your case folders as Exhibit 34.  That 3 

completes my briefing, Mr. Chairman. 4 

  CHAIRPERSON GRIFFIS:  Thank you very much, 5 

Mr. Moy.  We had postponed this one.  Of course, we 6 

try our hardest, which doesn?t appear today to be the 7 

case, not to postpone decision making on this 8 

clarification because the regulations require with 9 

very specific language that there be a binding 10 

agreement.  We have submitted into the record Exhibit 11 

34 which is noted as a binding agreement for the 12 

Baptist Church to have the parking provided on an off-13 

site location.  This falls into what we were looking 14 

at.  We?ll hear comments on that. 15 

  I would like to move approval of 16 

Application 17008 of Gideon Baptist Church for a 17 

variance of lot occupancy requirements under 403, the 18 

variance of the open court requirements under 406, the 19 

variance of the off-street parking requirements under 20 

2101 that would allow the construction of a new church 21 

at the premises 901 Ingraham Street, N.W.  I?d ask for 22 

a second. 23 

  MEMBER ETHERLY:  Second. 24 

  CHAIRPERSON GRIFFIS:  Thank you.  Speaking 25 
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to the motion of this in terms of the uniqueness which 1 

goes to all of the variance relief.  This is a corner 2 

lot.  It is an oddly configured lot.  In terms of its 3 

narrowness, the rear portion is not on a right angle 4 

with any of the other corners.  Again, the prominent 5 

feature in front is the most narrow portion of the 6 

piece of the property. 7 

  What that does is arises up how one can 8 

configure in terms of the lot occupancy the function 9 

which is a matter of right use, that is church which 10 

has its own attendant requirements.  Of course, the 11 

sanctuary is one.  Then it?s the circulation, the 12 

entrance, and the restrooms.  They also require an 13 

accommodation to satisfy the minimum requirements in 14 

terms of parking.  They have carved out some parking 15 

which again changes the bulk and mass and moves it 16 

around.  I believe the record speaks more even than 17 

what I?m indicating in terms of lot occupancy. 18 

  The issue with the open court width was 19 

clearly and directly only to accommodate the 20 

handicapped ramp that is on the side of the building. 21 

 Setting that building back any more to make it 22 

conform of course would do away with any ability to 23 

have either restrooms, elevator, or circulation court 24 

on the main floor.  And the floors above would be the 25 
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biggest impact in how one would accommodate the run 1 

required for the ramp in order to meet the ADA 2 

requirements.  Obviously you need distance and not 3 

width.  That width does not comply with the exact 4 

width of the court requirements based on the height. 5 

  The parking.  We had amended this to 6 

require a variance for the parking because of that 7 

which is stated in the regulations.  We have found 8 

with the binding parking agreement and the 9 

availability of the parking that it does in fact 10 

conform.  I?ll let others speak to the application. 11 

  MEMBER MILLER:  The parking was an issue. 12 

 The Applicant came back with a letter that indicated 13 

it was a binding agreement which was our concern at 14 

the last meeting.  I just want to note that the 15 

agreement is for a set period of time; March 31, 2003 16 

through March 30, 2004. 17 

  Subsection 2117.1 of the regulations says 18 

?The parking spaces required by this chapter shall be 19 

provided and maintained so long as the structure that 20 

the parking spaces are designed to serve exists.?  So 21 

I would want to put in a condition to granting this 22 

application that the Applicant shall submit another 23 

binding parking agreement to this Board prior to the 24 

expiration of the current agreement and thereafter to 25 
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reflect the existence of a binding agreement for off-1 

site parking at all times for the duration of the 2 

church at operation of the site. 3 

  The only other issue is that it provides 4 

for parking only on Sundays.  But we did hear 5 

testimony that the church is not used by that many 6 

people during the week, and the surrounding streets 7 

seem to be able to accommodate the parking. 8 

  CHAIRPERSON GRIFFIS:  Okay.  In terms of 9 

adding in a condition to the variance, I have some 10 

difficulty first of all in terms of the vehicle it 11 

puts us up into.  We would be accepting and therefore 12 

we would have to review the binding agreement.  Isn?t 13 

it as clear to say that they have to conform to the 14 

regulations which do require a binding agreement in 15 

the affirmation?  If this motion is approved, it is 16 

saying that in fact it?s based on the fact that they 17 

have complied with that aspect of it and would have to 18 

maintain it.  Do you agree? 19 

  MEMBER MILLER:  That would be okay with me 20 

as long as we indicate in our order ?subject to a 21 

binding agreement always being in existence while the 22 

church is operating at the site.? 23 

  CHAIRPERSON GRIFFIS:  Okay.  That can be 24 

done.  And that?s the clear intent of the regulation. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 141

 Any further discussion on this?  The motion before us 1 

has been seconded.  Anything else?  Very well.  I?d 2 

ask for all in favor signify by saying aye. 3 

  (Chorus of ayes.) 4 

  CHAIRPERSON GRIFFIS:  Opposed? 5 

  (No response.) 6 

  CHAIRPERSON GRIFFIS:  Record the vote. 7 

  MR. MOY:  Staff would record the vote with 8 

the Chair motion to approve and Mr. Etherly second as 9 

4-0-0.  We have a proxy vote from Mr. Hanhave (PH) to 10 

approve the case application.  So the final result 11 

would be 5-0-0. 12 

  The next case is Application Number 17007 13 

of Kathleen Peoples and Philip Sedlak, pursuant to 14 

3104.1, for a special exception to allow an addition 15 

to a single family row dwelling under section 223, not 16 

meeting the side yard requirements under section 405, 17 

in the R-4 District at premises 1018 Constitution 18 

Avenue, N.E.  That?s Square 964, Lot 46. 19 

  On May 20, 2003, the Board heard testimony 20 

on the case application and scheduled its decision for 21 

June 3, 2003.  The two weeks would allow the Applicant 22 

and party opponent to submit supplemental information. 23 

 The Board requested that both the Applicant and party 24 

opponent submit proposed conditions.  This was done by 25 
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both the Applicant and the party opponent.  That?s in 1 

your case folders as Exhibit 41 and 40 respectively. 2 

  Finally, as a note, the Board also 3 

received by the Applicant a reply to the party 4 

opponent.  It was received on May 30, 2003.  That?s in 5 

your case folder as Exhibit 42.  That completes my 6 

briefing, Mr. Chairman. 7 

  CHAIRPERSON GRIFFIS:  Thank you very much, 8 

Mr. Moy.  Well said in terms of the special exception. 9 

 The specific case of this is the addition to a single 10 

family row dwelling.  Clearly as we look at the 11 

special exception, from our deliberation and from the 12 

hearing and the record of this, we need to figure out 13 

the aspects as they have been evidenced and whether 14 

they are in our judgement issues that would tend or 15 

not tend to affect adversely the use of adjacent 16 

properties. 17 

  The two critical issues that were brought 18 

up in the case itself were the privacy being impacted 19 

in terms of use to the adjacent property and the 20 

shadow cast by that addition that was put on the 21 

adjacent structure.  I?ll start with the final 22 

submission and then go back and address the two 23 

issues.  We have in the final submission some other 24 

mitigating aspects or elements that were requested.  I 25 
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don?t think we need to go through all of them, but I 1 

wanted to make it clear on some of these. 2 

  First of all, as we found in other 3 

decisions today, in terms of conditioning special 4 

exceptions, in terms of route, it is clear that what 5 

we have to do is tie that remedy to which the adverse 6 

impact or the adverse effect was created.  That means 7 

it has to come directly out of what is being proposed. 8 

 In the other cases, in fact what we heard today is 9 

that in the area that the relief was actually not even 10 

being sought it is difficult to look at conditions 11 

that would try and mitigate other factors that were 12 

not attendant to the application itself. 13 

  Also, we don?t delve into any sort of 14 

building code issues although they are very and 15 

critically important.  There is an entire other branch 16 

and remedy for that.  There?s a question of stability 17 

of a retaining wall.  We wouldn?t belittle that fact 18 

at all on this Board.  However, we have no 19 

jurisdiction to deal with that aspect.  That retaining 20 

wall, if it is new or is an existing, needs to be 21 

structurally sound and frankly do the job its supposed 22 

to do. 23 

  When we talk about privacy and shadow, we 24 

had some testimony on the shadow that would be on this 25 
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 in terms of the adjacent neighbors and then upwards 1 

onto its house.  It was fairly exhausted in terms of 2 

tracking graphically and then also in oral testimony 3 

the impact or the tracking of the shadow.  It even 4 

went to the number of days and amount that might be 5 

put into the adjacent property.  However, in my 6 

judgement, I do not believe that it would have such an 7 

impact as to so critically and adversely affect the 8 

use of the rear yard. 9 

  The rear yard as it exists in the adjacent 10 

properties, for all of which - and the party in 11 

opposition of this application still has the open 12 

space - there is adequate light that is shed depending 13 

on the directions of the sun as it comes up and over 14 

each of the properties.  I do not see how the addition 15 

had a substantial impact on that in terms of shadow. 16 

  In terms of privacy, there are three 17 

issues.  One was the windows on the addition which was 18 

put to rest fairly early on with some of the 19 

photographic evidence that was put into the record in 20 

terms of the distance and the direction of windows and 21 

then what was the use behind the windows, what rooms 22 

were actually fenestrated, one of which was the 23 

bathroom.  The other is the balconies or porches or 24 

decks, however we want to speak to it. 25 
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  First of all, the direction of each of 1 

these is away from or doesn?t front - it may have a 2 

side to it - the adjacent rear yards.  The placement 3 

of the decks and the angles on some and also the 4 

treatment of the sides was well done in order to 5 

expand and increase the privacy both for the property 6 

owner and for the adjacent properties.  Therefore, I 7 

believe that is in fact satisfied within the special 8 

exception test. 9 

  Of course, the second part of a special 10 

exception test just needs to be addressed but is 11 

clear.  This wouldn?t impair the intent and integrity 12 

of the zone plan as it is a single family home use and 13 

is maintaining a single family home use.  In fact, 14 

what?s interesting in terms of the zone plan that the 15 

final submission speaks to how putting this addition 16 

on which would then classify this as a row dwelling 17 

actually brings it more in conformance with the zoning 18 

in the R-4 District than it was before.  That?s an 19 

interesting side line. 20 

  One of the other issues that I noted which 21 

wasn?t so strongly talked about was the visual 22 

condition of the new lot line wall.  I do believe that 23 

should be dealt with.  That does have or could tend to 24 

adversely affect the use.  But it is decided that the 25 
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remedy for which that could happen by the Applicant 1 

would be to resurface it or refinish it.  They have in 2 

fact offered to do some sort of parching. 3 

  Obviously it would have to be maintained 4 

on their property if there was an addition material as 5 

was stated in terms of adding brick.  That would go 6 

across the property line.  I am not so moved as to 7 

require that to be accomplished at this point.  For 8 

the color and painting, it may well be conditioned and 9 

appropriate that it be with a more final exterior 10 

finish and painted to be a light color so that it will 11 

tend to reflect the sun. 12 

  We requested looking at the parapet wall 13 

if there was anyway that it would in fact 14 

substantially or dramatically change the amount of 15 

sunlight that might come up over the property of the 16 

existing portion or the addition.  As you recall, we 17 

talked about the parapet and wondered whether there 18 

was any additional size for that.  It was addressed in 19 

the last submission that according to building code 20 

there was no flexibility.  It was also stated that 21 

even so the amount of reduction that might have been 22 

available would have been very small. 23 

  That is what I have in my own notes and 24 

from my own deliberation.  If others have issues that 25 
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they would like to speak to, now would be a great 1 

time.  Ms. Miller. 2 

  MEMBER MILLER:  The opponent neighbors 3 

have asked us to consider a series of mitigating 4 

measures.  One of the ones that I wanted to ask about 5 

our considering was the construction of a garden 6 

trellis along the wall of the addition abutting the 7 

rear yard.  Section 223.4 says ?The Board may require 8 

special treatment in the way of design, screening, 9 

exterior or interior lighting, building materials, or 10 

other features for the protection of adjacent and 11 

nearby properties.? 12 

  The big objection is this wall.  If it?s 13 

painted, it will be a little bit more attractive.  I?m 14 

sure if you added a trellis with flowers it would be 15 

even more attractive.  Whether that?s within our 16 

jurisdiction to grant, I would like to throw it out 17 

for the Board to consider as one that seems somewhat 18 

reasonable. 19 

  CHAIRPERSON GRIFFIS:  There?s two 20 

directions to take that.  One would be that we find 21 

the finish of that so deplorable that we have to have 22 

some sort of screening.  If we went in that realm, to 23 

that level, we could say they need to remove portions 24 

of the addition or we could even say proposed 25 
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addition.  They would remove it from the property line 1 

in order to accommodate a trellis. 2 

  I?m going to the fact of can we require 3 

them to do something off the property.  That?s where I 4 

have some difficulty.  We can have requirements to the 5 

portion of the structure that is on the specific 6 

property.  But once we start requiring the Applicant 7 

to do things off the property, it become fairly 8 

difficult and may well go beyond our jurisdiction. 9 

  The other piece is how would we actually 10 

condition that.  It gets into the enforcement of are 11 

we going to have the last word on the design if the 12 

two parties can?t agree on what the materials are or 13 

the height or the cost or anything of that nature.  Do 14 

you know what I mean? 15 

  MEMBER MILLER:  I?m a relatively new Board 16 

Member.  But to me, it seems like we?re talking about 17 

decorating a wall.  So you are saying you can paint 18 

the wall.  Why can?t you put vines on the wall?  I 19 

don?t see the big leap here.  I don?t think we should 20 

get into micro-managing how well it?s done or how it?s 21 

designed or anything like that.  I may be missing 22 

something, but I don?t see a big distinction. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MS. MONROE:  Can I interrupt for a second? 25 
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 The Chairman?s concern is if you had to plant the 1 

trellis in the ground and not attached to the wall 2 

that it might go over into the next property.  Or even 3 

if the trellis were attached to the wall, the plants 4 

might hang over into the next property.  Maybe just a 5 

general statement in the order or condition as to 6 

making the wall as attractive as possible through 7 

whatever means you choose, for example, trellis, 8 

flowers, painting, whatever.  More of a general 9 

statement might be easier to deal with. 10 

  CHAIRPERSON GRIFFIS:  Yes, that?s 11 

absolutely appropriate.  Item four of the Applicant?s 12 

submission talks to allowing for the attachment to the 13 

wall by the adjacent property.  That could be a nice 14 

clear cabling that you had beautiful plants grow up.  15 

It could be attaching anchors so that one could put a 16 

brick finish on it.  Me, I hate ivy.  So I wouldn?t 17 

want them planting ivy.  Do you know what I mean? 18 

  MEMBER MILLER:  Right. 19 

  CHAIRPERSON GRIFFIS:  Plus it just gets to 20 

be a mess, and a wood trellis is awful.  So if we are 21 

talking about micro-managing, that?s what we get into. 22 

 Let?s talk about making the vehicle available for 23 

which one can accommodate those types of aspects.  24 

Does that make sense? 25 
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  MEMBER MILLER:  Yes, I just want to 1 

clarify when you made reference to number four I don?t 2 

think you want to get into granting an easement per 3 

se. 4 

  CHAIRPERSON GRIFFIS:  Right.  I?m sorry. 5 

  MEMBER MILLER:  You didn?t mean that. 6 

  CHAIRPERSON GRIFFIS:  Right.  The top 7 

portion that I was talking about is the availability 8 

of attaching. 9 

  MEMBER MILLER:  Okay. 10 

  CHAIRPERSON GRIFFIS:  That goes to another 11 

point, now that you bring it up, in terms of the 12 

easement.  There was not a covenant or an easement 13 

before.  I don?t remember any testimony or issues that 14 

came up in the hearing related to the special 15 

exception or any evidence that went to the access into 16 

the back.  I wasn?t even clear that it was something 17 

that had been done.  I don?t think it is still clear. 18 

 Supposedly there is a fence.  Then there was a gate. 19 

 We don?t even have enough information to start 20 

dealing with that type of aspect. 21 

  What it goes to is how specific are we.  I 22 

think we ought to set a base of which the finish is 23 

for the wall that will be the lot line wall and then 24 

accept, as it is proffered by the Applicant, the 25 
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ability of the adjacent property owners to attach to 1 

that structure.  Anything else? 2 

  If there is nothing further, I would move 3 

approval of Application 17007 for a special exception 4 

to allow an addition to a single family row dwelling 5 

under section 223 for the premises of 1018 6 

Constitution Avenue, N.E.  That is to reflect that the 7 

final finish on the addition, the property line wall 8 

adjacent to the rear yard, would be that of a smooth 9 

parch or stucco finish that would be painted in a 10 

light color.  I?d ask for a second. 11 

  MEMBER MILLER:  Second. 12 

  CHAIRPERSON GRIFFIS:  Thanks.  Further 13 

deliberation on that?  Obviously in the order, we will 14 

indicate that the Board has accepted the Applicant?s 15 

proffer of allowing for the attachment for an 16 

additional veneer for a trellis type system.  If 17 

there?s nothing else, then I can ask for all those in 18 

favor of the motion signify by saying aye. 19 

  (Chorus of ayes.) 20 

  CHAIRPERSON GRIFFIS:  Opposed? 21 

  (No response.) 22 

  MR. MOY:  The staff would record the vote 23 

on the motion.  The Chairman made the motion, and Ms. 24 

Miller seconded it.  The vote is recorded as 3-0-1 25 
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with Mr. Zaidain, not hearing the case and not voting. 1 

 We have a proxy from Mr. Hood to approve the special 2 

exception as well as with conditions as approved by 3 

the majority of the Board Members present and voting. 4 

 So that would give the final vote as 4-0-1. 5 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 6 

very much, Mr. Moy.  Are there any other cases for the 7 

morning decision making? 8 

  MR. MOY:  Those are the cases for this 9 

morning.  Although I hesitate to add that just as a 10 

reminder of the Board -- 11 

  CHAIRPERSON GRIFFIS:  We have minutes to 12 

approve. 13 

  MR. MOY:  Yes, April and May at some point 14 

if we don?t do that today. 15 

  CHAIRPERSON GRIFFIS:  We will get to that 16 

today, but we?re not going to do that now.  I have one 17 

more issue for the morning session.  Then I will 18 

address all of those here for the afternoon session.  19 

Although it is somewhat attendant but not directly 20 

related to any of the decision making this morning, I 21 

would like to make a motion on my own for a 22 

reconsideration of a previous order.  That is the 23 

order that was established under the appeal known as 24 

Prichard (PH). 25 
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  I will indicate that I believe that a 1 

reconsideration by this Board is in order based on the 2 

fact that the order as issued has gone out and has 3 

clearly been utilized in numerous cases well beyond 4 

the reach of which I believe this Board intended.  I 5 

believe that the Board in fact looked at the specific 6 

facts of the Prichard (PH) appeal and ruled 7 

accordingly in that manner.  They were fairly specific 8 

and that is with an existing semi-detached which was 9 

adjacent to a limited rear yard set backs of existing 10 

structures and there is more. 11 

  My point is that the order may not have - 12 

and I feel the order did not reflect - the Board?s 13 

intention.  It is our own fault and that?s why it is 14 

appropriate that we call the motion to remedy the 15 

situation.  The order went out much too broad than 16 

should have in terms of the facts of the case.  So I 17 

would ask for a second on that. 18 

  MEMBER ETHERLY:  Mr. Chair, I?ll second 19 

the motion. 20 

  CHAIRPERSON GRIFFIS:  Thank you very much. 21 

 Further discussion? 22 

  MEMBER ETHERLY:  Just to reiterate your 23 

concern, Mr. Chair, I do not think it can be 24 

emphasized enough that this particular decision has 25 
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caused a great deal of consternation, confusion, lack 1 

of clarity as it relates to the issues that were 2 

attendant to that case.  This would be an excellent 3 

opportunity for the Board to clarify that matter and 4 

bring something concrete to an area that needs it. 5 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 6 

you very much.  Mr. Zaidain, any questions? 7 

  MEMBER ZAIDAIN:  Is this about revisiting 8 

Prichard (PH)? 9 

  CHAIRPERSON GRIFFIS:  Yes, I?m sorry, 10 

there?s a motion on the table that has been seconded 11 

for reconsideration of the Prichard (PH) order. 12 

  MEMBER ZAIDAIN:  I?m all for it. 13 

  CHAIRPERSON GRIFFIS:  Very good.  Then let 14 

me ask for all those in favor signify by saying aye. 15 

  (Chorus of ayes.) 16 

  CHAIRPERSON GRIFFIS:  Opposed? 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 19 

you very much.  Mr. Moy, you can record that vote. 20 

  MR. MOY:  The staff would record the vote. 21 

 Mr. Chairman is the maker of the motion for 22 

reconsideration of the Prichard (PH) case.  Mr. 23 

Etherly seconded it.  The vote is 4-0-1 with the 24 

Zoning Commissioner not present and not voting. 25 
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  MS. BAILEY:  Mr. Chairman, I?m sorry, 1 

maybe I?m not thinking clearly because I?m hungry.  2 

But do we need to set a date for that?  Are we going 3 

to do that in the public forum? 4 

  CHAIRPERSON GRIFFIS:  Yes, I?ll set a date 5 

in a public forum.  I don?t have one on hand now.  I 6 

need to coordinate how we deal with this and when we 7 

deal with it.  But I appreciate you bringing that up. 8 

 At this point, no, in this public hearing, I won?t 9 

set it up.  But it will be set at another time. 10 

  MEMBER ZAIDAIN:  If I understand, Mr. Moy, 11 

the vote was recorded wrong.  It should be 3-0-2. 12 

  CHAIRPERSON GRIFFIS:  The vote is 3-0-2, 13 

Mr. Moy, on the reconsideration because Ms. Miller has 14 

not voted on that as she did not sit or hear the case. 15 

  MR. MOY:  That?s right.  I stand 16 

corrected.  Thank you. 17 

  CHAIRPERSON GRIFFIS:  Anything else in the 18 

morning?  We will postpone the meeting minutes, but we 19 

will in fact take them up today at some point and 20 

approve them.  Anything else? 21 

  MS. BAILEY:  Not for the meeting, sir.  I 22 

just have a brief note for the afternoon session when 23 

you get there. 24 

  CHAIRPERSON GRIFFIS:  Indeed.  What I 25 
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would like to do then is adjourn the morning session 1 

of June 3, 2002 and simultaneously call the afternoon 2 

session so we can deal with the afternoon issue at 3 

hand.  Then after we deal with this one issue, I will 4 

address what the rest of the schedule is for the day. 5 

  (Whereupon, the above-entitled matter 6 

concluded at 2:09 p.m.) 7 
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