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P-ROGCGEEDI-NGS
10: 08 a. m

CHAI RPERSON GRI FFI'S: Good norning, | adies
and gentlenen. Let nme call to order the June 3, 2003
Public Meeting of the Board of Zoning Adjustnent. I
do appreciate everyone?s patience wth wus this
norning. W were in very early, and we have quite a
bit to get through. So it was tine well spent, but I
understand the frustration of waiting on us.

So let us get right to it. In the Public
Meeting, of course, we are in our deliberative state
of deciding cases that we have already heard. W wll
not have any testinony during the proceeding this
nor ni ng. W will call each case, and you w Il hear
our deliberation on it.

| want to welcone you here this norning.
M/ name is Geoff Giffis. I am the Chairperson.
Joining ne today is M. Etherly, on ny right is M.
Rut hanne M1l er, representing the Zoning Conm ssion is
several conm ssioners, the mgjority of which this
morning is being deliberated and decided with us by
Ms. Mtten, and also representing National Capital
Planning Conmmission is M. Zaidain. Staff with us
today, Ms. Bailey, M. My and M. Nyarku are with us

and also Corporation Counsel, M. Mnroe and M.
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G azer. That is all | need to say. Wy don?t we call
the first case for decision this norning?

MR MOY: Good norning, M. Chairman and
Menbers of the Board. The first case this norning is
a notion for mnor nodification of conditions in BZA
Order Number 5802 of the Appeal of GCertrude Chanler,
pur suant to 11 DCWVR  3129.7, to make mnor
nodifications to Conditions (e) and (f) in the above-
referenced Oder for the Jlocation of off-site
accessory parking spaces across 17" Street in an R-5-B
District. That?s in Square 2567, Lots 811, 834, 838,
and 839, for the Washington International Center in a
DDR5-B District at prem ses 1630 Crescent Place, N W
and Square 2568, Lot 809 which was fornerly Lot 807.

The final order date for that case
application was February 24, 1960. As a final note, a
prelimnary matter before the Board is a waiver of 11
DCVR 3129. 3 which requires that nodifications be filed
not later than six nonths after the date that the
final order was issued. That conpletes ny briefing,
Sir.

CHAI RPERSON GRI FFI'S: Thank you, M. My.
Let?s take that up as the first issue. That is the
wai ving of our rules under 3129.3. Are we clear that

this is past the six nonths? Wth that clarification,
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et me hear any discussion. Is there any opposition
to wai vi ng?

| believe that it?s substantial reasoning
for looking at this as this is not changing the
overall intent and purpose of the fundanental order
but rather looking at it as is stated in the
nodification to provide a tenporary condition. Any
opposi tion? Concerns? Very well. W2l take it as a
consensus of the Board then to waive the timng and
nove on to the notion for the mnor nodification

As M. My has laid out, let?s take a
brief mnute just to put this into context. Part of
the original order was to have accessory parking,
surface parking. There was sone |anguage in terns of
exclusivity of what this was to be used for which
precl udes anything el se that happens on that site. It
| ooks like a representative of the property owner is
entertaining other possibilities for that site but
will not in fact do away with the parking that was
required originally.

It seens like it is fairly straight
forward. However, | know the Board has some questions
in terns of tenporary provisions. Al so, was adequate
notification of this given to what would have been

parties in the original order? So let ne hear from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

others in terns of the direction that they would Iike
to go with this.

COWM SSI ONER M TTEN: Vell, M. Chairnan,
you just stated nmy concern which is sone prevision for
interim parking during construction. | don?t know the
best way to handle that, but | would like that to be
dealt with

CHAl RPERSON (RI FFI'S:  kay. Good. So the
tenporary during construction is what you are | ooking
at. How do they provide a 38 if and when the site is
built upon? Qhers?

MEMBER M LLER: M. Chairman, ny concern
was whet her there was adequate notice to the conmmunity
to have input on the nodification. W have on the
record that the letter to the Board was CCed to two
ANC Conm ssi oners. W don?t have anything on the
record fromthe public at all. The date of the letter
is May 23, so we mght want a little bit of time for
the community to respond.

CHAI RPERSON GRIFFIS: It seems |ike we?re
faced with two options as | look at it. W coul d
decide this and clearly ask as part of the decision-
maki ng and deliberation that the record be full. That
would nmean we could accept the tenporary parking

provision during construction and also just the
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confirmation that the public as it would be
represented was contacted. O we set this for
deci si on- maki ng at some ot her tine.

The fact that this was served to the ANC
1C, ANC-1CG-08 also - and it is indicated by hand, and
knowing them as we do in these proceedings that they
woul d have taken a quick opportunity to respond - |?2m
not concer ned. Also in ternms of the substance of
what ?s happening here, it?s a tenporary provision.
The final provision will be identical to what the
current condition is. It would be appropriate if the
Board felt to nove to deliberation and decision on
this but then to take that into the record. Do others

have any opi ni on?

MEMBER ZAIDAIN: | would concur with that
statenent. | would be ready to nove to deliberation
on that.

CHAl RPERSON GRI FFI S: Then let?s nove in
that frame of mnd. VW al so have sone information,

al though clearly it?s not in the record, that there is
anot her surface parking available to accommodate the
38 spaces during construction. So it doesn?t seem
unreasonabl e that direct and efficient acconmobdations
can be made. In which case, let ne ask if there is a

notion from the Board regarding the nodification to
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the condition to BZA Order 5802. Does anybody want to
start the norning off strong?

COW SSI ONER M TTEN: l?d like to ask a
gquestion. Dd | just understand you to testify about
the availability of other parking?

CHAI RPERSON GRI FFI'S:  Testify?

COW SSI ONER M TTEN: Because you said we
don?t have in the record, so we can?t base the
decision on the availability of other parking that
there is no evidence in the record is available or
i sn?t spoken for for some other use.

CHAI RPERSON GRIFFI'S: | understand. To be
absolutely clear, we have been pointed to the fact on
the site plan that there is an existing surface
par ki ng. My point is that we don?t go to the next
step that the Applicant or the property owner is
stating on the record that is what is going to happen.
That is how the 38 spaces are going to be provided in
a tenporary manner during construction of the new
building or what it is that they want to put on that.
So ny point would be that we would keep the record
open to accept that statenent.

MEMBER ETHERLY: M. Chair, | would be
happy to nake the notion for the nodification as

stated earlier.
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CHAI RPERSON CRIFFI'S:  Very wel |.

a second?

MEMBER ZAl DAl N: | 20| second

di scussi on.

Is ther

CHAl RPERSON (RI FFI'S:  Further di scussion?

COW SSI ONER M TTEN: M. Chairman, is i

9

e

for

t

your intention that there will be a condition related

to the availability of parking when in fact

spaces are not available on Lots 811, 834,

the 38

838, and

839 or just that we will rely on the representations

of the Applicant that everything will be fine?

CHAlI RPERSON &R FFI S That ?s

interesting way to put it, but it?s an

an

excel | ent

point. | do not intend to add a condition that woul

d

address a tenporary circunstance. It?s interesting

| ooking at a 1960s order and how it is held up or

hel d up. | don?t want to wite conditions that

not

deal

with an instant matter that would essentially elapse

inits need.

Conditions should be pernmanent. The
conditions still rides that 38 parking spaces are to
be provi ded. In fact, we?re going an extra step in
saying how are you going to acconmpbdate during
construction? Because if during construction 38
spaces weren?t available, they would be in non-
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conpliance and it would be an enforcenent issue that
they could conceivably be fined for or whatever the
remedi es woul d be.

So without us even addressing it, they
still have to maintain 38 spaces. Wat we?re doing is
allowing them in the finished project which is what
our order should go to, the longevity of the Iand.
The finished product is that they still have to
provide the 38 spaces. Is that clear?

COMM SSIONER M TTEN.  1t?s clear. There?s
a potential adverse inpact to the comunity if there?s
a prolonged construction period, and the use of the
property continues to generate a demand for the
parki ng spaces. That?s all. That?s ny point.

CHAI RPERSON GRIFFIS: And | totally agree.

If it is and they haven?t provided it sufficiently,

an enforcenment nechani smcan be brought to bear.

COW SSI ONER M TTEN: How? What
enf orcenent  nmechani sn? They won?t be out of
conpl i ance. It?s either you have a surface parking

ot and they have 38 spaces or you have the finished
product and they have 38 spaces. But the adverse
i npact woul d cone when neither of those two situations
exi sts.

CHAl RPERSON GRI FFI S: I don?t agree
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because the wunderlying aspect of the conditions is
that 38 spaces are to be provided. | don?t believe
our order in this specific case should address that
timeframe of which it goes from one to the other
because that?s a very tenporary condition. The order
stands no matter what is happening that 38 are to be
provi ded.

COW SSI ONER M TTEN: M. Chairnman, |
would be in favor of giving the Applicant an
opportunity to propose a nodified condition that woul d
address the interim situation. Then | would be nore
t han happy to support it. But as of now, | can?t be
assured that there won?t be an adverse inpact created.

So | won?t support the notion as it has been
pr oposed.

CHAl RPERSON GRI FFI S:  kay. Ohers?

MEMBER ETHERLY: | understand the Chair?s
concern and share sonewhat in that. If you try to
craft a condition that speaks to a circunstance that
is not yet attendant to the property, how can you
craft an appropriate response pl an?

To get to your concern, you are saying
what assurances are there that there?s a nechanismin
pl ace to address the parking needs of the property in

the event of a construction scenario. Is it
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significant enough for the nodification to include
sone | anguage that sinply directs the Applicant in the
event construction is undertaken on the property the
Applicant shall develop an appropriate tenporary
parking solution or plan and sinply leave it at that?

COW SSI ONER M TTEN: I  would suggest
t hat ?s an unenf or ceabl e provi si on.

MEMBER ETHERLY: But your provision would
further conplicate the unenforceability.

COW SSIONER M TTEN. Wiy not take a week
and | et the Applicant respond?

CHAl RPERSON GRI FFI'S:  kay. Ohers?

MEMBER ZAl DAl N: M. Chair, | agree wth
Ms. Mtten. Wiy don?t we just go that route and all ow
the Applicant to conme back wth that? W can
del i berate really quick next week.

CHAI RPERSON Rl FFI S: Very well. | take
that as a notion to table the notion.

MEMBER ETHERLY: So noved, M. Chair.

MEMBER M LLER I just want to clarify
then that week could also be provided for the public
to provide any input as well. The record would be
open.

CHAlI RPERSON Rl FFI S: V2l cut them in

t 0o0.
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MEMBER ZAl DAl N: I[t?s an opportunity for
sonebody to submt sonmething. If they don?t, then --
CHAI RPERSON GRI FFI S: Ri ght. Ve don?t

want a whole lot of deliberation outside of the scope.
W have a notion that?s seconded to table the first
notion. Let ne ask for all those in favor to say aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed.

(No response.)

CHAlI RPERSON GRI FFI S: Very well. So the
first notion is tabled. The renedy and what you are
asking is to go to next Tuesday to set this for
deci sion-nmaking, the first in the norning. W are
asking the Applicant to supply a tenporary parking
schene to accommobdate the required 38 while the
construction is underway.

Ms. MIller, going to your point, to be
absolutely clear, no, we are not having a public
hearing on this so we won?t be opening it up for
public coment. But perhaps the office could wite a
quick meno and fax it to the ANC that?s |isted and ask
the council menber of the area served for any witten
conmment that they want to nmake into the record.

O course, they will have exactly 18 hours

to get that, wite it, and send it in so that we can
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see it. That?s a bit of a joke. But the time is
sonewhat of an essence obviously if we?re on for next
Tuesday. |s everyone in agreenent with that?

MEMBER ETHERLY: Yes, sir.

CHAI RPERSON GRIFFI'S:  Very well. That was
t he easy one. Let?s nove on and go to the next case
i n the norning.

MR MOY: Yes, sir. The next case is
Application Nunber 16974 of Tudor Place Foundati on,
| ncorporated, pursuant to 11 DCWR 3104.1, for a
speci al exception to continue the operation of a
museum by a non-profit organization. This was | ast
approved by BZA Order Nunber 16477, dated January 14,
2000, wunder Section 217, in the R 1-B District at
prem ses 1644 31" Street, N W and 1670 31" Street,
N.W That?s in Square 1281, Lots 827 and 830.

On April 29, 2003, the Board conpleted
hearing testinony on the <case application and
scheduled its decision for June 3, 2003. At that
time, the Board requested M. Don Crockett to submt a
| egal brief on the Dower House which he did. That ?s
in your <case folder identified as Exhibit 97.
Simlarly, M. Ronald Snyder submtted a |egal brief.

That is in your case folder as Exhibit 96.

The Applicant?s responded to the party
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opponent ?s bri ef. That?s in your case folders as
Exhibit 99. Findings of fact and conclusions of |aw,
another final submssion by both the Applicant and
parties, were submtted. The Applicant submtted this
post - hearing docunent. That?s identified as Exhibit
103. M. Ron Snyder submitted his findings of fact
and conclusions of law and a brief in reply to the
Applicant?s response to party opponent?s brief.
That ?s identified as Exhibits 100 A, B, and C
M. Don Crockett submtted findings of
fact and conclusions of law and a reply to the
Appl i cant?s response nenorandum That?s identified in
your case folders as Exhi bits 102 and 101
respectively. Finally, staff notes for the record
that a witten declaration of M. Ronald Snyder to
aut henticate the tape recording of a Tudor Place party
that was held on May 6, 2000 was submtted. That?s in
your case folders as Exhibit 98.
CHAl RPERSON GRI FFI'S: Thank you, M. My.
Let me take up the issue with the tape first. W do
have the letter that is talking about the authenticity
of it. O course, the attorneys will tell ne if | get
nysel f into trouble. I think | can say that we have
not deliberated based on that tape. So although it

may be in the record, | can say for a fact having one
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copy, | was not given a copy nor were the other Board
Menbers so that there was no opportunity even to
listen to it. That?s sone of the difficulty.

| don?t recall the last tine we had this
public hearing. Forgive ne for that. W had severa
cases that day that had tapes and videotapes. It was
i ndicated that we needed upwards of 20 copies of them
if they wanted to submt theminto the record. That
being said for clarity, unless others have other ideas

or problens with that. Any difficulty in continuing

wi thout having that? It essentially goes to not
accepting it into the record. M. Zaidain, any
comment s?

(No response.)

CHAI RPERSON (RIFFI'S:  Very wel | . M. My
has done an adequate job in laying this out. Thi s
does take on quite a few issues and sone
conpl i cati ons. Clearly it?s a special exception
There?s been a lot of discussion and the record is
full. Frst of all, we will need to address directly
the issues of inpact that the use and function has.
W have of course Applicant and testinony in support
of the application. Then we have the parties in
opposi tion.

| do believe also that we should address
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the issue of the Dower House. That brings up quite a
few pieces. The fundanmental one is how this Board
views the Dower House. It is being talked and
di scussed as an accessory structure, an accessory use.
That mght be fruitful as we outline. Al so we have
provisions in ternms of accessory structures.

Let me do this. Wiat | would like to do
is have the Board directly discuss the specia
exception. Then, depending on the direction that
goes, we can take up the discussion of conditions that
are being proposed. Wth that, | wll start sone of
the discussion of the Dower House. The one that?s
forenmost in ny mnd is | have sone difficulty if not a
high level of difficulty in fitting the Dower into an
accessory structure as part of the Tudor Pl ace.

O course, in 217, the issue for wusing
historic properties by the non-profit is there is one
threshold that has to be net. That goes to the 10,000
square feet. The difficulty conmes in how or what the
regul ati ons speak to. There is no question and on the
record that?s been established that the main house of
Tudor Pl ace neets that criteria of 10,000. But as the
Dower House is |ooked at, can that be incorporated
within the Tudor Place satisfaction of that aspect of

t he regul ati ons?
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| believe it is possible in this specific
case to bring in other structures to the Tudor Place
based on several aspects. The first and forenost and
strongest is sonme historical reference to the
rel ati onship between the main structure of the Tudor
and the Dower House. As | viewit, it?s analogous to
a main estate that has other structures on it. I
don?t think the regulations directly address it.

But it would be difficult for us to |ook
at one of the large estates that had a manor house
that may have had a guest house, that may have had a
carriage house, all of which could be quite sizeable
but woul dn?t neet the 10,000. | do not think that it
woul d be appropriate or the regulations do not point
us to looking at each of those as an individual
speci al exception case.

However, | Dbelieve that it is inportant
for this Board to look at the Dower House sonewhat
i ndependently in our deliberation of the test for
speci al exception. Meaning, it may well fit within
the estate let?s say. | don?t think it fits as an
accessory structure but rather as a stand al one or one
mght say a principal structure. It needs to be
|ooked at wthin the paraneters of the specia

exception test.
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So we need to have sone di scussion on what
is being proposed as the use of the Dower as we are
| ooking at the proposed use of the Tudor. Cearly the
principal function is happening in the Tudor House.
How we connect the Dower to that will be inportant and
i nformati ve. Let ne let others bring up issues or
di scuss that aspect if they so desire.

MEMBER ZAIDAIN  Well, | would concur with
your suggestion of how we take Dower House. Wien you
look at these types of sites, there?s a clear
historical relationship between this structure and the
main Tudor Place structure. It needs to be clear
saying that this does not allow these historical
buildings to start annexing other buildings around
them or building new ones. W?2?re just |ooking at the
fact that the Dower House is part and partial to the
main structure from the historical perspective. So
that is why we are looking at it in the special
exception. Just to clarify that point, 12m in
agreenent in howto handle it.

CHAIl RPERSON GRI FFI'S:  Good. Thank you.

COW SSI ONER M TTEN: M. Chairman, | am
going to agree with you in large neasure and just
maybe nmake a few coments just to take issue with a

few of the finer points of what you suggest ed. | do
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understand the historical relationship between Tudor
Place and the Dower House and that they were
originally part of a single estate property and used
t oget her.

At sonme point in the past, they were
di vi ded. Then in the 1960s, they were at |east
rejoined in conmon ownership. Maybe | should say |?m
just sharing sone of these thoughts with you because
in fact Section 217 is before the Zoning Conmm ssion
right now for another | ook. D scussion on sone of
these points wll eventually make its way into the
di scussion of how 217 shoul d be refined.

But as it relates to the Dower House, |
understand the historical relationship. But Dower
House is not part of the l|andmark that is Tudor Pl ace.

So the relationship doesn?t exist anynore officially
which is a point perhaps to be considered. Another is
if we look at the intent of 217 the idea behind it was
that there were these large former dwellings that
could no longer be reasonably occupied by a single
famly. In the low density residential zones, there
wasn?t the opportunity to convert to multi-famly or
other uses, so it was very restrictive for |large
structures.

So there was this 217 so that non-profit
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organi zations can use these structures. That?s great.
Tudor Place is benefiting from that. Now we take
Dower House which is not on its own in that category.
It doesn?t suffer from the same problem in terns of
useability as a single famly dwelling. In fact, it
had been used as a single famly dwelling for a very
long tine. And | would say it?s simlar in size to
ot her dwellings in Georgetown.

So 217 wasn?t witten for a property like
Dower House. It was witten for a bigger dwelling.
So the idea that you can boot strap additional parcels
onto a parcel that does neet the test of the 10,000
square foot threshhold is troubling to ne. | know M.
Zaidain narrowy supported your view about in this
case there?s a historical relationship. But that
doesn?t nean it?s advisable in other circunstances.

| ?m going to be on the fence here for a
few nore mnutes about Dower House. | did want to
share that there are a few aspects about Dower House
that could recommend that it should not be included
| also recognize the fact that to sonme extent this was
taken on in the past. The Court of Appeals decision
does reflect that this was addressed pretty much head
on by the Court. It would be a significant reversa

were we not to include Dower House.
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The last point | want to nmake is | do
support, M. Chairnman, your notion that if we do
include Dower House -- There?s been a distraction
about an accessory structure or an accessory use, and
that this really is the full-blown special exception
for non-profit organi zation and has to be eval uated as
such.

MEMBER ZAIDAIN Right. And to piggy back
onto that point, the discussion here as to whether or
not to include the Dower House in the specia
exception deliberation, where the delineation is going
to be drawmn is how the Dower House is to be used. W
have established that there is a  historical
relationship between that structure and the min
structure, so it?s appropriate to keep it in. Your
point in regards to the official designation is it?s
not | andmarked. That?s an inportant point to nake.

But it?s i ncl uded in t he speci a
exception. Wiere we?re going to have to really work
through it is if this special exception flies how the
Dower House is to be used froma condition standpoint.

Just because it?s part and parcel to the min
buil ding does not nean that it shares privileges as
the main house. That?s sonething we can work through

if we were to get to a condition standpoint.
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CHAI RPERSON GRIFFI'S: Ckay. Wll, do you

want to continue on that frame of mnd? Is it
appropriate, or does the Board want to nove to other
i ssues?

MEMBER ZAI DAIN. Well, we have one nenber
on the fence. I?mjust trying to see what el se cones
out of the discussion here.

COW SSIONER M TTEN. Wl |, your point is
a good one. [1?2d like the discussion to evol ve because
you are tal king about how will Dower House be used.
woul d Iike to hear the discussion on that.

CHAI RPERSON R FFI S: CGood. [t?s
appropriate to nove into that frame then. Let?s go
then to what is being proposed for the use of the
Dower House. That is generally speaking in two forns:

(1) to have staff offices there and (2) to be able to
conduct snaller, in terns of the context of this
speci al exception, events.

The functions as proposed in the condition
by the Applicant is for 50 or |ess persons. Then
there are sonme other things. Let me open up the
di scussion then in terns of the proposed condition by
the Applicant. Qovi ously we have other conditions
that are proposed by the parties in opposition.

First of all, we should state that all of
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the final subm ssions by the parties and the Applicant
were received and have been read and reviewed. There
was substantial discussion on whether we had the
jurisdiction to take up the Dower House or not.
That ?2s the way our first discussion started. As M.
Zaidain has laid out, if we ook at the Dower House as
part of the Tudor conplex, neaning the Dower enjoys
the legitimacy of the Tudor size and the requirenents
under 217, then how do we actually go to addressing in
the special exception case the wutilization of the
Dower House?

It?s very inportant and factoring into
what Ms. Mtten has said to | ook at the Dower which is
enabled in some frame to be used as a matter of right
whi ch would be single famly on the street. There is
a party in opposition that?s directly across the
street but adjacent to the Dower House that has
submtted evidence and testinmony to the fact that
there is an adverse inpact or the potential for the
adverse inpact in utilization of the Dower in the same
realm as the Tudor House would be utilized. I go
directly and succinctly to events.

| find it would be of great concern if we
were to look at the Dower wthout |ooking at it

individually and its siting and its size and its
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pl acenent on the street. I have a difficult tine
conditioning the opportunity to utilize that structure
for events. The other piece in a lot of the
subm ssi ons addressed the idea whether we also had the
jurisdiction or the availability to allow for nuseum
use. W can pick that up if we want.

Going a bit beyond that at this point,
| ooki ng at accessory uses or what uses are attendant
to the non-profit of Tudor Place, this Board has
decided in the past that such functions as fundraising
do go to the supporting of the non-profit use. That
being said, it?s perfectly appropriate wthin the
Tudor House. As we |ook at the Dower House, what we
need to look at is what is appropriate for the use of
that which is supportive of the main and principal
function use of the Tudor House.

Clearly, as is laid out in the testinony,
the Tudor House is to be sonewhat of a wunique
definition, but that is to be preserved as a single
famly house. | don?t think that would then speak to
putting offices or staff within that or a | arge anount
of that. So the Dower House lends itself to the
opportunity of being able to acconmpbdate that.
However, | don?t go as far to say that it would then

also be able to be utilized in supporting in terns of
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the nore fundraising aspects of the non-profit in
terms of events. Ohers?

COW SSI ONER M TTEN: M. Chairman, if |
understand the direction that your conmments are going
in, | believe that you are nmaking the distinction
about the Dower House because there?s less of a buffer
bet ween Dower House and adj acent properties than there
is wth the Tudor Place main building itself because
it?s surrounded by expansive lawns and it?s set back
significantly from the street. Because of that, you
are not inclined to support the request to have the
functions at Dower House nore as a support facility to
house the staff and so forth. | agree with that.

| would like to coment iif you want
conments now about what is properly within the scope
of use by a non-profit organization. The BZA has its
own precedent, and we have sone court cases that have
dealt with this. W have this vague |anguage of 217
which, as | said before, may change. Were we are
right now, | don?t think that anyone can construe
museum use as being outside the scope of use by a non-
profit organization.

Do I think we need to have nore explicit
| anguage in 217? Yes. But where we are right now,

the uses that are being proposed are not de facto
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i neligible because they don?t fit the scope of use by
a non-profit organization. They are eligible. It?s
our job to nake sure that we have sufficient
conditions so that there?s no adverse inpacts. But |
don?t think they are prohibited as the manufacturer
and sale of good is explicitly prohibited.

CHAI RPERSON GRI FFI S: Ckay. That ?s good.
One of the parties in opposition also brought up the
accessory use in buildings Section 351. Section 351.1
tal ks about what is allowable in ternms of fundraising.
| would note you are absolutely correct in terns of
further definition or at |east paraneters within 217

for accessory functions is inportant.

But | wanted to address 351.1 because it
starts to get fairly definitive. However, it also
goes to the R 5 zone. If you can, you mght want to

speak to that in terns of 351 and its appropriateness
and also to whether that would factor into how you
interpret and utilize 217 in this case or perhaps in
the future.

COWM SSI ONER M TTEN: The distinction is
that - and you were bringing this out earlier - as it
relates to not use by non-profit organizations under
217, any use by the non-profit organization that is to

their benefit is the primary use. It?s not an
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accessory use. What 351.1 is addressing is another
primary use to which fundraising and so forth is an
accessory.

As it is right now, it?s part and parcel
of the non-profit use. Qher people mght take issue.
| don?t think we have a basis for drawing the
distinction at this point. G ven the broad | anguage
of 217, | don?t think we have a basis for drawing a
di stinction between nuseum is a principal use of a
non-profit and fundraising is an accessory use.

CHAI RPERSON GRI FFI S: Right. That brings
exactly the point which is actually defining the
principal use. One of the briefings we have from the
parties in opposition is saying is this actually an
allowable use. | said that fairly quickly. But do we
have the jurisdiction to allow nuseum use? Then
clearly it?s inportant to decide what accessory use is
as we go beyond.

There was an exanple given in one of the
subm ssions of obviously their opinion of a very
adverse inpact use that could be utilized that would
in fact be precluded within the zone itself with the
ot her regul ations. How would we deal wth that?
That?s an interesting point. [|?mnot sure we are able

to address that within the paraneters of the section
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that we?re looking at for this. Do you agree?

COW SSI ONER M TTEN: | do agree. Wher e
there?s a disconnect between what the parties in
opposition feel and the regulations is certain people
profess where it was wunderstood that when it was
articulated ?2use by a non-profit organization? that it
was neant to be office use. In fact, in many cases,
that is the use that is proposed.

But that wunderstanding never translated
into the regulation that it in fact was the
understanding. So there isn?t that limtation. @ ven
the practice of the BZA in past decisions and also
sone court cases, | don?t think that as this juncture
- and as | said before this is in front of the Zoning
Conmi ssion and we?re going to take a hard look at this
- we don?t have the ability to say certain uses are
not permtted or even that certain uses by the non-
profit are accessory if they are contributing to the
functioning of the organization.

MEMBER ZAIDAIN  So what you are saying is
it?s not really delineation of use. Basically it?s
for non-profit.

COW SSI ONER M TTEN: Yes. It?s very
br oad.

MEMBER ZAIDAIN: It?s extrenely broad. So
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| hope that the Zoning Comm ssion can hanper that down
when they get through that.

CHAI RPERSON GRI FFI S: Then tying back to
the specifics of the case that?s before us, clearly we
have the principal use of the Dower House. Let?s go
to other issues that were brought up. W have the
parking inplications and the testinony of the adverse
i npacts of the parking. VW al so have noise in terns
of the events and the timng.

Anot her piece that came up in one of the
subm ssions is the proposed, what is actually stated
as restaurant use at 1670. But there is sone
testinony brought out from the transcripts that talks
about serving |unch. So there are other snaller
specific issues that we should address so that we can
be absolutely clear in any direction that we go as to
what we?re tal king about and our reasoning for it. |Is
that clear?

Parking. The record shows of course that
there is street availability of parking. There was
sonme testinony by the Applicant saying that they woul d
prohi bit anyone fromutilizing the public parking. O
course, that?s sonething that can?t be done. But
let?s go specifically to several aspects. The site

itself, Tudor, being a large |land area clearly doesn?t
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create as the townhouses or as the residences on the
other create the daily demand for parking on the
street but may in fact give an opportunity for |arger
nunbers of public parking or street parking as opposed
to the ratio of the anount of residents that surround
t hat area

That being said, | don?t think anyone
woul d argue in Georgetown and this area or in nunerous
parts of the city that parking is plentiful, easy, and
an absolute joy to accommbdate. Wth large events,
also noting the realities of it, you do have a large
i npact of people and cars at one tinme. They are there
for a defined tinme and then they |eave. Wat we need
to assess is the level of adverse inpact and whether
it rises to the level of denying the special exception
or whether those aspects can be mtigated wth
condi ti oni ng. That would go to the provision of
al ternative parking.

W have testinony by the Applicant that
valet parking will be utilized. VW have timng that
is being proposed for events. W have notification
al so of events and schedules as well as other things.

This is a very serious issue from both sides. First
of all, let ne say if there?s a sizeable single famly

hone adjacent to Tudor Place and they had a dinner
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party they would have guests that they would drive.
They woul d certainly have them parking. Per haps t hey
woul d do valet even if they had a | arge di nner party.

| don?t see it outside the scope of

function within the Tudor Pl ace. Now, the |level of
functions. When we?re tal king about upwards of 500
people, it puts it on a different scale. | feel

fairly strongly that we don?t jeopardize the
surroundi ng residents of Tudor Place?s availability of
a pl easant evening in the context of this area.

Ease of parking on the street. | don?t
know, but | wouldn?t inmagine that they are able to
pull up every night at the sane tine and park right in
front of their houses. That being said, | believe
that there is a potential to have a bal ance here. How
we bal ance that is of utnost inportance. Let ne hear
from other Board Menbers in terns of the issue of
events, parking, noise, and tim ng.

COW SSI ONER - M TTEN: M. Chairman, |
agree with you that the issue of parking is a
significant one. As was discussed in the past, there
is this balance, as you nentioned, between what Tudor
Place requires in terns of parking and generates in
terms of traffic periodically versus a lot of the rest

of the time which is they have no demand at all. And
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surrounding the property, there?s opportunity for
ot her people in the nei ghborhood to park.

One of the things that is perhaps
troubling about the provision for the valet parking
that has been proposed is that it?s awfully vague.
There isn?t a specific plan. We?2ve heard where they
have relationships wth a bank and they have
relationships with the Boys and Grls d ub. But in
terns of whether or not the anount of parking that is
avai l able is adequate for the largest events and so
forth and how traffic wll be routed and whether
streets wll be closed, because | believe we have
testinony about that, we don?t have a parking
managenment plan per se that?s been proposed. W just
have a general proposal to use val et parking.

It woul d nmake everyone nore confortable if
they knew there was a predictable plan for valet
par ki ng and dependi ng upon the size of the event that
there would be an adequate nunber of parking spaces

secured to be used for that purpose. VW don?t have

that at the nonent. So that?s why people have the
concern. There has been valet parking used in the
past, not always to great success. So | nake that
poi nt .

Anot her point that | would like to make is
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that in the proposed condition nunber nine - and this
relates to the large events which is where the traffic
is generated but also there?s the traffic and the
catering trucks and so forth - the trucks that
seemngly have the nost difficulty are not the
catering trucks, but they are the trash trucks that
need to maneuver to get into the driveway on 32™
Street. | don?t believe that we got a satisfactory
response about nodifying that rear entrance to make it
nore efficient and |ess onerous on the adjacent
properties.

All we got was it?s a historic property
and we woul d have to go through an approval process to
change it. | don?t know that the process is going to
be a particularly efficient process. But depending on
how we dispose of this, we have to make it clear that
it needs to be dealt with in the long-term | don?t
want to junp ahead, but this is going to be approved
for sone period of tine.

The next tine they cone back there has to
have been an attenpt nmade to nodify that entrance
because | don?t think it?s set in stone. Ther e?s
plenty of other circunstances where acconmodations
have been nmade that are perfectly within the confines

of what is historically acceptable that woul d make the
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use of that entrance a |ot |ess onerous for the
nei ghbors.

CHAl RPERSON GRI FFI'S:  (Ckay. That?s a good
point. It did cone up, and the answer to it is as you
stated. It would have to go through quite a bit of an
approval process to reconfigure. | don?t think we had
enough testinmony for us to wunderstand all of the
i ssues of the access for the trucks. One of the ones
that | recall is in fact the dinension of the street
of which they pull out to which I?m not sure how you
woul d accommodat e t hat.

That being said, it?s up for our direction
in terms of how we continue with this. G hers? M.
Mtten, when you talk about the parking nanagenent
plan, that?s sonething that you are proposing that
could be one of the conditions, that a parking
managenent plan be created. |Is that correct?

COM SSI ONER M TTEN:  Yes.

CHAl RPERSON (RI FFI'S:  Ckay. M. Zai dain,
anyt hi ng?

MEMBER ZAl DAl N: Vell, for the sake of
keeping this nmoving forward, 1?2/l rmake a notion to
approve the special exception for the Tudor Place
application under Section 217. The way to do it is to

ask for a second, and then we <can nbve into a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

di scussi on of conditions.

CHAlI RPERSON (Rl FFI S: That ?s correct. I's
there a second to the notion?

MEMBER ETHERLY: Second, M. Chairnman.

CHAI RPERSON Rl FFI S: Thank you, M.
Et herly. Let ?s have discussion on the notion to its
nerits of the special exception to the detail of what
is nmoving one to support the notion for approval and
then go into the conditions, or we can take them all
together. |In order to be efficient with this in terns
of talking about conditions, it mght be best to pick
one of the proposed conditions and go through those
obviously noting that we have viewed all of the other
conditions that have been submtted.

MEMBER ZAIDAIN. | would agree. W should
start with the May 27 subm ssion by the Applicant and
the conditions stated therein. Also keep in mnd,
there are recommended conditions in the Ofice of
Planning report which, 12l be honest, | have not
conpared the two. Maybe they are exactly the sane.
Also noting the other findings of fact which were very
wel | detail ed.

CHAl RPERSON GRI FFI'S: Wiy don?t you start
the first one, timng?

MVEVMBER ZAl DAI N: I would be inclined to
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include the approval for five years. W heard
testinmony throughout the public hearing about whether
or not there needs to be a duration of tine there to
figure out if all of this is working. Five years is
appropri ate.

CHAl RPERSON CGRI FFI S: Do others have
di fferences on view of tine?

COW SSI ONER M TTEN: Can | hold off on
weighing in on that point until we go through the
ot her conditions? Depending on what the conditions
are, | mght have a different view

CHAI RPERSON GRI FFI S: As proposed in the
motion, right now we?re entertaining five years.
Let?s nove on then. The second condition refers to
the adm ssion for group tours shall be by appointnent
only. Issue discussion on that condition?

MEMBER ZAl DAI N: I?2m fine wth that.
Looking at the findings of fact, three of them are
supportive of that. | would have to | ook at the other
ones.

CHAl RPERSON GRI FFI'S: Next .

MEMBER ZAI DAIN.  Hours of operation.

CHAI RPERSON GRI FFI S: Hours of operation
as proposed the tours shall be limted between 9:00

a.m and 4:30 p.m Monday through Saturday and between
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12: 00 noon and 4:30 p.m on Sunday. That ?s one
aspect. In addition, tours would be permtted between
5:30 p.m and 8:30 p.m Mndays, Tuesdays, or
Wednesdays but not nore than one day per week. To the
extent such evening tours are offered, they shall take
place on the sane day of each week which shall be
initially determined by the Applicant and with any
change to be nmade in a consultation with a Iliaison
commttee. Discussion on that.

Let?s take it one at a time. In terns of
the hours of operation, the tours would be limted
from 9:00 aam to 4:30 p.m Mnday through Saturday.
Is there any discussion with that? Does anyone see
evidence of negative inpact going to the special
exception and dealing with that condition or changing
that condition | should say?

(No response.)

CHAI RPERSON GRI FFI S: Ckay. Movi ng on
then, |I take it as consensus. Then any difficulty on
12: 00 to 4:30 p.m on Sunday? Qoviously they open up
later on Sunday. D fficulties? Let?s go to evenings.

MEMBER ZAIl DAl N: Just to discuss that
point for a brief second, this is just to see what
kind of reaction | get from the Board. G ven that

this site is weaved within a residential nei ghborhood,
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the nost contentious tours obviously would be the ones
when people are at hone, outside of the nornmal working
day, which would be the Saturday, Sunday and the
eveni ng things. [?m inclined to lunp the Saturday,
Sunday, and evening tours all into one category given
the tines noted and include those at one per week.

CHAI RPERSON GRI FFI'S:  One per week eveni ng
tours.

MEMBER ZAI DAIN:  And weekend. 172d like to
hear some discussion on that. W heard a lot of
testinony on the conflicts of these tours and the
speci al events for that matter on days outside of the
nor mal wor ki ng hours.

CHAIl RPERSON (RI FFI'S: | see.

MEMBER  ZAl DAl N l?m trying to work
through a way to mtigate that situation.

CHAl RPERSON GRI FFI S: Let ne just clarify
what you are proposing. What ?2s the one then? (ne
tour ?

MEMBER ZAl DAl N Wll, that?s ny base
point to start out the discussion but limting that to
one or maybe two tours per week within that weekend
and evening category. Do you follow what |7?m sayi ng?

CHAI RPERSON (Rl FFI S: | guess. | guess

| ?2m having difficulty wth factoring in one tour on
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t he weekend or one tour in the evenings.

MEMBER ZAl DAl N: No, one out of that
cat egory.

CHAI RPERSON GRIFFIS: | see. It?s either
t he eveni ng or the weekend.

MEMBER ZAI DAIN: Correct.

CHAIl RPERSON (RI FFI'S: | see.

MEMBER ZAl DAl N: Again, | wanted to hear
sone reaction to that.

CHAI RPERSON GRIFFI'S: Right. Qhers?

COM SSI ONER - M TTEN: I t hought I
understood it, and now | don?t understand.

CHAl RPERSON &Rl FFI S: If | can, M.
Zaidain is saying you are proposing weekends and
evenings. |It?s one or the other. But you are saying,
M. Zaidain, that you are talking about a flexibility
that if it was closed on Saturday and Sunday of one
week they mght be able to do an evening tour.

MEMBER ZAIDAIN: | apol ogize. Wat | was
stating is you have the normal work day tours which we
have di scussed and then there?s a separate category of
t he evenings and weekends and those hours established
for those tours. What |?m suggesting initially is one
of those tours per week.

CHAl RPERSON Rl FFI S: One of those tour
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tinmes.
MEMBER ZAI DAIN.  One of those tour tines.
CHAI RPERSON GRI FFI S: Ms. Mtten, are you
clear?
COW SSIONER M TTEN: | am cl ear.
MEMBER ZAl DAl N: Again, | wanted to hear

sone reactions fromthe Board Menbers on that.

CHAl RPERSON (Rl FFI'S: Comment ?

COWM SSI ONER M TTEN: A coupl e thoughts.
One is that | don?t believe the parties in opposition
have objected to the hours for the tours on the
weekends because those were from the previous
condition, and in their proposed conditions, those are
preserved. They did not want the evening hours.

MEMBER ZAIDAIN. Wit a second. They did
not want the evening hours.

COM SSI ONER M TTEN: The parties in

opposition do not want the evening tour hours during

t he week.

MEMBER ZAI DAl N | don?t think that?s
necessarily true. I?2m looking at one of their
findings of fact. Condition three just has the tour

operations from 9:00 a.m to 4:30 p.m Monday through
Saturday and between 12:00 and 4:30 p.m on Sunday.

It does not nention the evening tours.
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COW SSIONER M TTEN: It doesn?t say there

shall be no evening tours.

CHAl RPERSON CGRI FFI' S: Ri ght. Condi ti on
three then states there shall be no evening tours.
Tours shall not include food services which goes to
two points. Let?s go to the heart of the matter here.
First of all, when we started this hearing, nost of
the parties in opposition if not all stated that they
have no problem w th Tudor Place and they enjoy it and
t hey enjoy the base function of the Tudor Manor.

The tours seem to be exactly what is
involved in that in ternms of the functioning. What
has cone up limtedly but, as you say Ms. Mtten, is
not to allow the evening tours. | don?t think we have
testinony of the adverse inpacts in terns of the
weekend tours to really get into that to [imt that
further than what?s proposed.

MEMBER ZAI DAIN. Ckay. Can | expand on ny
comrent then?

CHAl RPERSON (RI FFI' S: Yes.

MEMBER ZAl DAl N: | reference a DDOT neno
dated April 28, 2003. It says <?The evening tours
shoul d be between 6:30 p.m and 8:30 p.m to mnimze
conflicts with the PW in the area.? | think we

should definitely include that as the tinmes for the
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eveni ng tours.

CHAI RPERSON GRI FFI S: kay, 6:30 p.m to

8:30 p. m

MEMBER ZAI DAIN. Correct.

MEMBER ETHERLY: So just to be clear, M.
Chair, on M. Zaidain?s current position. It?s one

day a week for an evening tour during those designated
hours and retention of the weekend tours.

MEMBER ZAIDAIN  Yes, | wanted to start a
di scussion between us on that issue, and we worked
through it. Basically we are reverting back to
condition three in the Applicant?s findings of fact.
Now ny position is to change the evening tours to be
between 6:30 p.m and 8:30 p.m That?s to the DDOT
menor andum subm tted into the record.

CHAI RPERSON  GRI FFI S: The timng was
because of what? Wat was the reasoni ng?

MEMBER ZAl DAl N: To keep it outside of
commut er rush hours in that area.

CHAl RPERSON GRI FFI'S:  What about the prine
parking tine?

MEMBER ZAl DAl N: Can you explain that a
little bit?

CHAlI RPERSON CRI FFI S: Vell, we?re talking

about the inpacts of the residential parking. Wen do
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peopl e cone honme and | ook for parking after work which
would fall within those hours? Just to fill out the
del i beration on that.

MEMBER ZAI DAI N: Vell, | don?t think it?s
making it later into the evening until 8:30 p.m It?s
just shortening the timefrane. So it seems to ne
that?s less of an inpact than 5:30 p.m to 8:30 p. m

CHAl RPERSON &R FFI S: Cay. So M.
Zaidainis --

MEMBER ZAl DAl N: | don?t think people who
work in that area will be comng hone earlier than be
comng hone later. | would venture a guess.

CHAI RPERSON GRI FFI S: M. Zaidain has put
in his nodifications of proposed condition nunber
t hr ee. Condition nunber four, M. Zaidain, do you

have any additions to that? The nunber of regularly

schedul ed tours shall not exceed ten per day. Non-
group tours shall be limted to a maxinum of 20
persons.

MEMBER ETHERLY: M. Chair, ny apol ogies
for back tracking a little bit. Let ne just nake sure
| ?m clear where M. Zaidain is on his proposed
condition nunber three as it relates to the evening
tours.

MVEMBER ZAl DAl N: Keep it exactly the way
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it is except change the tine to 6:30 p.m and 8:30
p. m

MEMBER ETHERLY: From a process
standpoi nt, what we?re doing is we?re clarifying the
notion as relates to all of the conditions before
voting on the notion.

MEMBER ZAl DAl N: Ri ght. And if a
condition comes up that needs to be voted separately,
| woul d assune we could do that after this.

CHAI RPERSON Rl FFI S: Let?s try to do
t hat .

MEMBER ZAI DAIN. | agree.

CHAl RPERSON Rl FFI S: Do you have any
difficulty wth three or any nodifications to
condition three as proposed at this point?

MEMBER ETHERLY: | was trying to revisit
ny notes from our hearings and the anple testinony
that we heard on this matter from the Applicant as
related to the evening tours. W have hit or will hit
the major issues that are going to be at play here;
parking, the events, perhaps noise to an extent. But
ny inclination may very well be to revisit this issue
of the ability to do the evening tours during the
weekday.

MEMBER ZAI DAIN  Revisit it when?
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CHAI RPERSON GRIFFI'S: Are you saying they

should be able to do it, or do you want to preclude
t hem from doi ng tours?
MEMBER ETHERLY: l?2d like to hear sone

di scussion on precluding the Applicant from hosting

evening tours at all. Conceivably, if there is no
opposite condition, you are still going to have
eveni ng events or activities going on. That will cone

up as we discuss condition seven.

CHAI RPERSON Rl FFI S: | see. So your
concern is not overburdening the evenings wth
utilization of the Tudor.

MEMBER ETHERLY: Exactly.

CHAI RPERSON GRIFFI'S: Wl I, that?s a good
point then. Your point is to perhaps revisit it as we
need to. O do you want to make an anendnent to M.
Zai dai n?s condition right now? That would renove the
evening tours all together.

MEMBER ETHERLY: That?s ny inclination.
Wat | mght want to ask for, for purposes of
di scussion, is whether or not ny colleagues recall any
di scussion or testinmony from the Applicant regarding
the -- Let me ask it this way. [f | understand it
correctly, the addition of [|anguage regarding the

evening tours is a new addition. That ?s new | anguage
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that?s different fromwhat was in the prior condition.
CHAl RPERSON GRI FFI'S:  That ?s correct.
MEMBER ZAl DAl N: | don?t think that?s
true.
CHAI RPERSON  CGRI FFI S: You don?t think
t hat ?s correct.

MEMBER ZAI DAl N: Hol d on. Let ne just

doubl e check that. You are correct, M. Etherly.
Looking at the previous order, it says ?Condition
three, the hours of operation for tours shall be

between 9:00 a.m and 4:30 p.m Mnday through
Saturday and between 12:00 noon and 4:30 p.m on
Sunday. ?

CHAI RPERSON GRI FFI'S: Good.

MEMBER ZAl DAl N: So there are no evening
tours in the original order

CHAI RPERSON GRI FFI S: My reconmendati on
would be, M. Etherly, noting your concern, if there
was a limtation of utilization that it be done in the
accessory uses and perhaps not the primary use. So
let?s hold these evening tours for now for discussion
and nmove on to the other conditions and see how they
fit wthin your confort |evel in the special
exception.

MEMBER ETHERLY: | 2m confortable with that
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suggesti on. Just to give you an indication of ny
thinking here, as you take into account the DDOT
report and as you take into account the testinony that
we received from the parties in opposition regarding
the inpacts of parking and traffic, ny effort here is
to look at that peak traffic time when not only are
the streets of Georgetown are congested with comuters
but are also full of residents and nenbers of the
community trying to get back to their own hones and
trying to find a workable mddle ground in terns of
the traffic that finds itself on those streets around
the property during that peak period. So I wll
definitely be open to sone discussion on how to do
t hat .

MEMBER ZAl DAl N: | agree. W struggle
with the sane thing in regards to that. The conment
that was flushed out in the hearings was that the
parties in opposition are all on one extrene side and
the Applicant is on the other. So we?re trying to
find a way to mtigate it.

MEMBER ETHERLY: Right, and there?s a
m ddle ground. Like | said, I?m confortable with the
Chair?s suggestion to finish going through the
condi ti ons. Then if it?s not necessarily in the

primary use for function of the tours, perhaps there?s
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a mddle ground that can be carved out as you | ook at
the special events and receptions. Thank you, M.
Chair. Thank you, M. Zaidain.

CHAIRPERSON CGRIFFIS: O course.  ?Nunber
of regularly scheduled tours shall not exceed ten per

day. Non-group tours shall be limted to a nmaxi mum of

20 persons.? Issues? Concerns? Cearly condition
nunber five is an inportant one. It?s actually nore
of a directive than anything else. It has to do with

instructing drivers of buses.

?Applicant shall instruct drivers of buses
and vans not to idle engines of their vehicles |onger
than is necessary to allow passengers enbark or
di senbark. ? Clearly we?re stating the very obvious
the buses bringing group tours to the site shall
conply with the District of Colunbia?s |aws. That
means they shall park in legal bus parking areas
within the District of Colunbia, and there should be
no bus parking on the subject site. Any issues or
concerns or nodifications with that?

MEMBER ETHERLY: The only comment | have
in regard to that particular proposed condition, M.
Chair, is the only difference between the proposed
conditions between OP and the majority of the parties

tends to be if you | ook at the proposed condition that
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was submtted by M. Cockett there is |anguage that
speaks to the issue of tour buses |eaving the subject
property once they have conpleted disgorging their
passengers so to speak. W heard sone testinony that
not only do you have an idling issue - and there?s
| anguage here which speaks to that - but the fact that
does the provision as worded enable a bus to sinply
cut off its engine and remain in the area.

Clearly it says ?Buses shall only park in
| egal parking areas within the District of Colunbia.?
Wul d that | anguage for ny coll eagues nean that a bus
then woul d be expected or required under this order to
| eave or depart the Tudor Place vicinity?

MEMBER ZAl DAl N Are you talking about
under M. Crockett?s submttal?

MEMBER ETHERLY: Let?s do what ?s under the
| anguage as it?s witten in the Ofice of Planning
report and the 31% Street party?s because that
| anguage is identical in those two subm ssions.

MEMBER ZAIDAIN.  You are referring to OP?s
condi ti on nunber five.

MEMBER ETHERLY: My apologies, in the
Appl i cant ?s proposed nunber five condition and in the
31" Street party?s proposed nunber five condition. |If

| 2m not m staken, that |anguage is fairly simlar. The
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| anguage of M. Crockett?s proposed nunber six
condition does speak to the issue that buses would be
required to |l eave the residential streets.

M/ question is under the |anguage as
proposed by the Applicant and the 31" Street party is
that pretty nuch understood, or is there a need to say
it? Wat I?2mtrying to get at here is the contingency
that passengers exit a bus and go in for tours. The
bus is not idling its engines but sinply remains in
place. M/ interpretation of the proposed condition of

the Applicant is that the bus would then be expected

to | eave.

CHAI RPERSON GRI FFI'S:  That?s correct.

COW SSI ONER M TTEN: It would be parked
in other words. If it?s not idling, then it?s parked.

It says that they 2?shall park in the Ilegal bus
parking area.? | think it?s taken care of.

MEMBER ETHERLY: Ckay.

CHAl RPERSON (R FFI'S: Ms. Monr oe.

M5. MONRCE: | was just going to say since
it says 7?shall park in legal bus parking areas within
the District of Colunmbia? if there are no such areas
in that inmmedi ate nei ghborhood, they can?t park there.

If you are unclear on that or feel unconfortable, you

could certainly put the statenment in. It woul dn?t
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harm the condition in any way. You are free to add
that if you would like to.

MEMBER ETHERLY: Ckay.

MEMBER ZAl DAl N: Let me nmake sure [|?m
clear. W-?re going to be requiring the buses to pul
up, unload so to speak, and then park in |egal areas,
no idling, no parking on the site.

MEMBER ETHERLY: That ?s correct. [ 2m
confortable with the language as is based on that
expl anation. Thank you, M. Chair.

CHAI RPERSON (Rl FFI S: Next, one proposed
condition goes to there shall be no evening functions.

One has proposed that Jlarge evening functions
involving at the subject site be limted to the
maxi mum of 500 guests at any one tinme. O course, the
next condition goes to addressing the nunber of those
size functions. Any issue in terns of |ooking at the
nunbers? One category is 200 to 500.

(No response.)

CHAl RPERSON (Rl FFI S: That being said
then, let?s continue on. One category is 200 to 500.

The next condition goes to the nunber of Ilarge
evening functions involving 200 to 500 at the site
shall be limted to six per year. There?s been

di scussi on obviously of none or ten. So six per year.
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No nore than two functions being rental functions.
No nore than one of such functions taking place at the
site in any one calendar nonth. Any issues or
di scussion on that?

MEMBER ZAIDAIN.  Remnd ne if you can the
donation or rental function. Sonebody rents out the
establ i shnent.

CHAI RPERSON GRI FFI'S:  Yes, that?s correct.

COM SSI ONER M TTEN: As opposed to a
function that Tudor Place is having thensel ves.

MEMBER  ZAI DAI N: That?s ny concern.
Events in general, why are delineating between rental
and normal functions? The inpact to the comunity is
the sane whether or not its rented or its Tudor Place
havi ng the functi on.

M5.  MONRCE: M. Zaidain, the difference
was suggested by the Applicant. | don?t think you
don?t have to be bound by it. You can just call them
all special events or whatever you want to call them

MEMBER ZAI DAl N Yes, we?re reading the
Applicant?s findings of fact.

CHAlI RPERSON GRI FFI S: It?s an interesting
point that you bring up, M. Zaidain. What is the
difference for our purposes between whether they rent

it or not?
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MEMBER ZAl DAl N So actually | have two
issues with this. | don?t agree with the rental
del i ni ation. It should just be functions. That ?s
nunber one.

CHAI RPERSON GRI FFI'S:  Here?s the pertinent
pi ece. The difference between the rental and the non,
there?s testinony in - and whether you find it
persuasive or not - that there is a difference in
ternms of functioning. The non-rental is going to be
open events on the property. A garden party was one
| may be mstaken on the specifics. But it would
attract nore of the surrounding neighbors, residents,
and nenbers. So you would have less inpact in terns
of driving and parki ng.

MEMBER ZAI DAI N: That doesn?t nean that.
| recall that we also had testinony about there being
| arge events with people who are in from out of town
that were there to see the Tudor Place, and it wasn?t
necessary a rental function.

CHAI RPERSON GRI FFI S: R ght.

MEMBER ZAIDAIN. | just think we wal k down
a dangerous path when we get into that because the
inpacts are the sane. To go back to your question of
whether or not it persuades ne, it doesn?t.

CHAl RPERSON CGRI FFI S:  Okay. Very wel | .
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MVEMBER ZAIl DAI N: Furthernore, what | did

hear a lot in the testinony that we can address is -
and maybe this is addressed in condition nunber el even
and I?2d like to hear the other Menber?s responses -
giving sone kind of notice to the neighborhood that
these functions are going to happen. A lot of what we
heard is people saying | canme hone and ny parki ng spot
was gone or | can?t drive down ny street or whatever.
There is Jlanguage in here regarding a |I|iasion
conmittee. W should make sure that these functions
are tied to this liasion commttee and notifying the
surroundi ng nei ghbor hoods.

CHAI RPERSON QR FFI S: Vel |, pr oposed
condition nunber ten addresses that directly which
would notify residents not |ess than 60 days. Wat?s
being said is they will actually publish a schedul e of
events or a calendar which is an excell ent point.

MEMBER ZAl DAl N: Ckay. | didn?t recal
that. Thank you.

CHAl RPERSON (R FFI S: But to take that
even further, your point is that they put it into the
liasion so that they can get the specifics. So
proposed condition nunber seven, M. Zaidain, are you
addressing any of the six per year or the quantity of

200 to 500 guests on the site?
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MEMBER ZAIDAIN.  No, ny big issue was the

rental deliniation

CHAl RPERSON  GRI FFI S: Right, and it?s
actually renoving the Ilanguage of being rental
functions.

COW SSIONER M TTEN. Can | just clarify?

It says 7?rental? in a nunber of places in condition

Si X. If you read down, for the nunber of evening
rental functions for 100 to 200 guests, the Iimtation
is on rental functions only for 100 to 200. So if you
elimnate rental, then it?s a flat out limtation on
events for 100 to 200 guests regardless of the origin
of it, whether it?s a rental function or a Tudor Pl ace
function. The same thing would be true there for the
50 to 100.

MEMBER ZAIDAIN. So is your position that
we shoul d di stinguish the two?

COW SSI ONER M TTEN: My primary thing is
so you are aware of --

MEMBER ZAI DAI N | am That ?2s the whol e
poi nt . | have not been convinced that there is a
difference in inpacts to the conmmunity in nmaking this
use work with the surroundi ng nei ghborhood whether or
not it?s a rental or a Tudor Place function. | have

not been convinced that there is a difference.
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COW SSI ONER M TTEN.  Ckay.

MEMBER ZAl DAl N Unl ess you guys have
ot her opi ni ons.

COWM SSI ONER M TTEN: | 2m perfectly happy
to accept that nodification. But | would like to say
that we heard a couple of things in the testinony.
One is that there have been events in the past, not
the recent past but the sonewhat |ess recent past,
that weren?t handled as well as they could have been
and resulted in significant adverse inpacts to the
nei ghbor hood. Then what we heard nore recently is
since Ms. Yuler (PH) has been there she has been a
very responsive director and very sensitive to
nei ghbor hood i ssues.

The concern is that the success of the
Tudor Pl ace order not be contingent of the quality of
the executive director. The nei ghbors in opposition,
in order not to have to worry about the quality of the
executive director, say let?s just not have any of
these things and then we won?t have to worry about
that problem Another position is have sone
reasonable limts on the nunber of functions of
various sizes and then nake sure that the other
conditions that deal with the adverse inpacts that can

be generated by these functions are dealt with in a
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way that is clear and enforceable.

MEMBER ZAIDAIN. So are you saying taking
out the word ?rental? in condition seven is
unenf or ceabl e?

COW SSI ONER M TTEN: No, that?s not what
| neant.

MEMBER ZAl DAl N: | think having the word
?rental ? in there nmakes it unenforceabl e.

COW SSI ONER M TTEN: | ?2m supporting that.

| 2m supporting your suggestion and then speaking to
the larger issue about whether we allow these |arge
functions at all. I?2m just trying to address the
concerns that | heard fromparties in opposition.

MEMBER ZAl DAl N Ri ght. In terns of the
performance of how this is enforced and performance of
the executive director, that?s why you have a tine
[imt on it.

COM SSI ONER M TTEN:  Yes.

MEMBER ZAl DAl N: It?s to bring this back
five years from now or three years, however the Board
may go, and have it reevaluated. In terns of the one
specific event you nentioned, | don?t know any
condition other to exclude weddings of royalty. But I
don?t think we?re at that point yet.

CHAI RPERSON Rl FFI S: 200 royalty? vyou
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sai d?

MEMBER ZAIDAIN.  Yes, wasn?t that a royal
weddi ng that they had?

CHAl RPERSON  GRI FFI S: Is that right?
kay. Very wel .

MEMBER ZAl DAl N To clarify, that?s a
joke. We?re not adding that as a condition. | know
we have reporters in the audi ence.

CHAI RPERSON (R FFI S: W can talk about
Anerican royalty naybe. M. FEtherly, you had
sonething to say.

MEMBER ETHERLY: Just on the deliniation
between functions and rental functions, |?m sonmewhat
inclined to agree with M. Zaidain. It alnost is
cleaner. Wether it?s a rental event or a nore Tudor
Pl ace event, a lot of the sane concerns are going to
attach.

The only distinction that | mght draw
attention to is the fact that with a Tudor Place
function you mght be able to assert that there is
going to be a greater understanding and famliarity
with the issues that are in play with regard to the
conmunity and the inpacts of those events versus a
rental event which mght involve nore outside people

who mght not have that sane |evel of appreciation.
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That?s stretching a little far. | could go either
way. |?mnot anenable to that.

CHAI RPERSON GRIFFI'S:  Actually it hits it
home again. There was sone testinony that the nore we
talk about it, the nore difficult it is to define. It
goes back to the issue Ms. Mtten brought up in this
specific case and sonething that this Board is trying
very hard to pay great attention to is let?s nake
enforceabl e conditions. Let ?2s nmake them neasurabl e.
Let?s nmake them understandabl e. Let?s nake the
ability to conply with them sufficient and for us to
realize whether they are or aren?t.

MEMBER ETHERLY: R ght.

CHAI RPERSON GRI FFI S: One of the biggest
pi eces that we have not talked about and which you
alluded to, M. Zaidain, 1is the issue and the
testinony that we have on the difference between a
weddi ng function and sone of the other functions.
Let?s take that up as we need to as we roll on down.
Looking at 100 to 200 guests in the evening. M.
Zai dai n, |1?m understanding that you are keeping in no
nore than one such function at the 200 to 500 taking
place at the site in any one calendar nonth. 1Is that
correct?

MEMBER ZAIDAIN Wait a second. Were are
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you?

CHAlI RPERSON GRI FFI S: Meaning if you were
al l owi ng six function events --

MEMBER ZAl DAl N: Yes, | had no problem
with the proposed frequency. What concerned ne was
the rental issue.

CHAI RPERSON  GRI FFI S: If you have six
events for 200 to 500 people, what you are saying is
that only one of those could happen in each nonth. So
you woul d not be able to have two in June.

MEMBER  ZAl DAl N: Yes, t hat is ny
understanding. Do you have an alternative suggestion?

CHAl RPERSON (RI FFI'S: No.

MEMBER ZAIDAIN. | see your point. Maybe
there?s a conflict that there mght be nore events in
t he sunmer, but we?re specul ati ng.

CHAI RPERSON  RI FFI S: Ri ght. | ndeed.
Wiat | want to do is get through all seven because we
have to take all of these events in their cunulative
nat ure. If we are looking at six for 200 to 500 and
we?re |ooking at different aspects, so |et?s | ook back
in and see howit all folds and factors together.

MEMBER ETHERLY: Just as an additional,
M. Chairman, | want to continue flow ng through

these, but | also want to just highlight for condition
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seven the issue of events that are less than 50
peopl e. The way seven conceiveably could be
interpreted is you don?t have a limtation on events
that fall under the 50 person threshhol d.

CHAlI RPERSON (Rl FFI S: Good. That ?s the
top and the bottom The mddle, 100 to 200 is being
proposed, ten per year. Then 50 to 100 is 15 per
year. No events or functions for the purposes of
weddi ngs be permtted for 75 or nore guests. That?s a
separate issue. R ght now it?s being proposed as six
events in the evening for 200 to 500, ten events in
the evenings for 100 to 200, and 15 events for 50 to
100. A total of evening events would be 31. As M.
Etherly has just indicated, 50 or |less not being
regul at ed. As proposed, weddings would not Dbe

permtted for 75 or nore.

VEMBER ZAl DAl N: | hate to go down this
road, but | think we have to. | have sone of the sane
issues with the wedding deliniation. | want to hear
sone feedback from the Board Menbers. Are we

deliniating sonething that?s going to be inpossible to
noni t or ?

CHAl RPERSON Rl FFI S: Vell, | think you
can probably tell what a wedding is or not.

MEMBER ZAI DAIN:  Well, | don?t know.
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CHAI RPERSON GRIFFI'S:  Wat we?re doing is

looking at this in ternms of nunber of people and the
i npact on the community. In your mnd, there isn?t
per suasi ve argunent that the wedding is so far renoved
from all of the other functions that it should be

taken into account in terns of --

MEMBER ZAI DAI N: | didn?t say | was at
that position. | wanted to hear sone feedback on
that. It?s not the sane as what we were tal king about

bef or e. Weddi ngs by their nature can have different
i mpact s. | 2m just concerned about the enforceability
of that.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSIONER M TTEN: M. Chai r man?

CHAl RPERSON (Rl FFI'S: Yes.

COW SSI ONER M TTEN: | take your point
about the enforceability. Although as M. Giffis
says, a wedding is pretty identifiable. The nei ghbor
across the street mght not know, but then it?s clear
if anyone is |looking at the event up close that it?s a
wedding or not. There was a |l arger issue raised which
was weddi ng receptions. There?s a certain |evel of
exuberance at wedding receptions that nakes them nore
difficult to contain. That was where there was a real

probl em | think there is a reason to call them out
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separately. I would want to add weddi ngs or weddi ng
receptions.

MEMBER ZAIDAIN. In that |ast sentence.

COWM SSI ONER M TTEN:  Yes.

CHAl RPERSON GRI FFI S: But keeping in the
ot her | anguage.

MEMBER ZAIDAIN. Well, rental is gone.

CHAl RPERSON QRI FFI S: No, | understand.
So for wedding and wedding receptions, what you are
saying is it?s allowable for less than 75. s that
what you are saying, Ms. Mtten?

COWM SSI ONER M TTEN:  Yes.

MEMBER ZAl DAl N: So it would be ?2In no
event shall functions for the purpose of weddings or
wedding receptions be permtted for 75 or nore
guests. ?

COW SSIONER M TTEN:  That ?s what | woul d
pr opose.

CHAI RPERSON GRIFFI'S: Gkay. To be clear,
that?s fitting into the category of 50 to 100 which
would limt the nunber to 15 weddi ngs per year if they
were doing all 15 events as proposed, or it would be
m nus the other events in that category of popul ation.
Ri ght ?

MEMBER ETHERLY: R ght.
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CHAl RPERSON Rl FFI S: Functions shall end

no later than 10:30 p.m Any functions in the case of
rental events, this is where the idea of valet parking
gets kicked in and also the entrances as proposed in
condi ti on nunber nine. It goes to events of 75 or
nore attendants at the site. In the case of other
events, 100 or nore attendees at the site, the
Applicant would mnimze traffic and noise inpacts by
enploying the follow ng neasures. So at 100 or nore,
there is valet parking. | imagine that they would
i npl enent the parking managenent plan that would be
already defined and naximze the use of the rear
entrance to the site at 32™ Street for service and
rel ated functions.

MEMBER ZAl DAl N It seens to ne what may
make this condition consistent with our discussion and
alteration of condition seven is just to replace
rental with weddings or wedding receptions. | can
only think they are tying that 75 or nore with the
above weddings type of event in condition seven. It
seens to ne there?s a simlarity there.

COW SSIONER - M TTEN: I?2m going to
di sagree with you. | don?t think it?s related to
weddi ngs because weddi ngs or wedding receptions woul d

be for 75 or less. So that woul dn?t kick in at all in
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t hat sense.

MEMBER ZAI DAIN.  You are right.

COW SSI ONER M TTEN:  The di stincti on goes
back to the fact that non-rental events draw fromthe
nei ghbor hood, so you have a higher threshold before
t he parking requirenents kick in.

MEMBER ZAlI DAI N  Ckay.

COW SSIONER M TTEN.  This may be a pl ace
where there is a proper distinction for rental events.

M. Chairman, this is where | was suggesting that in

the prior order there was an attenpt nade to flesh out

what would be done nore specifically to deal wth

traffic. I know sonme of those ideas have been
rej ect ed. I ?2m not suggesting that we reinstitute
t hem But | do think, because of the volune of cars

that are associated with sonme of these |large events,
that having a nore thoughtful parking nmanagenent plan
than just this general provision for naking valet
parki ng services available is in order here.

MEMBER ZAIDAIN. | stand corrected on the
weddi ng issue. You are correct, and | appreciate the
correction there. However, I?mstill at the sane spot
with the rental issue. Just taking out the word
?rental ,? and saying if there?s an event of 75 or nore

attendees at the site, they have to do X, Y, and Z
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That seens | ogi cal .

COM SSI ONER M TTEN: That ?s fi ne. I
don?t have a problemw th that.

MEMBER ETHERLY: Essentially if you | ook
at the previous order, it was <?For all evening
functions with 75 or nore attendees, the Applicant
shall mnimze traffic and noise inpacts by doing the
foll ow ng.?

CHAl RPERSON R FFI S: Very well. Then
that?s the way it would read. Moving on then

COWM SSIONER M TTEN: Could we hear
whet her or not anyone else enbraces ny idea that we
need a nore explicit parking nmnanagenent plan, or is
everyone satisfied with it?

VEMBER ETHERLY: What you coul d
conceivably do is perhaps add |anguage in the opening
clause of nunber nine to conclude with the Applicant
shall mnimze traffic and noise inpacts by adopting a
traffic and parking managenent plan which shal
include but not be limted to enploying the follow ng
nmeasures or sonething along those I|ines.

COW SSI ONER M TTEN: But | guess the
point is that sonebody needs to evaluate the plan for
ef f ecti veness.

MEMBER ETHERLY: | vol unteer you.
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COM SSI ONER M TTEN: I was thinking DDOT

per haps. There?s two things that cause the nost
problens with these events; noise and traffic. So it
woul d serve everyone to have be made nore explicit
what the plan is and to be assured that there are
adequat e parking spaces that will be provided so that
the valet parking is effective. Having the valets
there and having no place to put the cars isn?t going
to work.

MEMBER ZAI DAIN.  So your suggestion is to
have them develop a transportation managenent plan
whi ch enconpasses but is not limted to letters A and
B here and have that submtted and approved by DDOT.
| heard her say DDOI in ternms of who is going to
evaluate it.

COW SSI ONER M TTEN: Vell, if you are
commtted to going forward to vote on this today, then
that?s what | would propose because | want sonething
in there.

MEMBER ETHERLY: | see the directions.
| 2m confortable with it. The only hang up is then you
are predicating this condition on DDOT approval. You
have to deal with the contingency what if DDOI doesn?t
give it. Wuld you be confortable wth sonething

which at least directs the Applicant to devel op a plan
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in consultation with DDOT and sinply leave it at that
and elimnate the DDOT approval ? You still have the
DDOT participation, but that approval issue raises the
issue of having to put sonme |anguage in there that
provides for the outcone that DDOT m ght not approve
it.

COW SSI ONER M TTEN: I wll ask you,
Board Menber Etherly, why would you want to allow t hem
to go forward wwth a plan that DDOT woul dn?t approve.
They are the experts in this stuff. I would think
that they should come up with a plan that DDOT
approves of because they are the ones who are supposed
to be the nost diligent watchdogs of this. It?s an

i nsurnount abl e problemfor themto have to correct.

CHAl RPERSON  GRI FFI S: Ve have an
interesting circunstance here. Ms. Mtten is naking
an excel l ent point. The best way that this is taken

care of is this comes out in the hearing. A traffic
managenent plan is provided that goes through DDOT.
W have one that is in fact approveable or at |east we
addr ess. We don?t have that. That ?s why we have a
little bit of a difficult situation in how we define
it.

COW SSI ONER M TTEN: W were nibbling

around the edges of this problemthrough the hearing.
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CHAl RPERSON (RI FFI'S:  Yes, i ndeed.

COW SSI ONER M TTEN. W kept asking them
to tell us nore about how you do this.

CHAI RPERSON CRI FFI S: In other cases, we
have required it to be submtted. W obviously didn?t
in this case which nmay not have been the best course
of action. That being said, the other possibility of
a parking managenent plan is it has to have sone
flexibility. It has to change with conditions. It
has to have sonme availability of life, let?s say, in
terns of the condition.

| disagree that we would have a condition
that a traffic plan would be submtted and approved by
DDOT at this point. W want to effect in our
conditions the functioning, not the approval process,
if that?s clear. Not the creation of a parking
managenent plan, but the condition should go to
adhering to the parking managenent pl an.

COW SSI ONER M TTEN:  But how are we goi ng
to adhere to sonething that hasn?t been created? The
guestion is how does it get created.

CHAl RPERSON (Rl FFI S: Ri ght. That | ?m
very aware of.

MEMBER ZAl DAl N Just to explore the

suggestion, what are you |looking for in this
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transportati on managenent plan aside from what?s bei ng
addressed in A and B?

COW SSI ONER M TTEN.  To say ?maki ng val et
parking services available? doesn?t begin to address
the nunber of spaces avail able. There was evidence
put in the record about the nature of the agreenents
that they have now and the nunber of parking spaces
avail able as a result of those agreenents. For these
very large functions, | would suggest that is probably
i nadequat e.

And we have testinony about the fact that
the road has been closed because it?s gotten so
congested with cars being delivered to the valets and
the valets delivering cars. This is worthy of somne
di scussion with DDOI, the experts, to say let?s
envision the large event and how is this going to be
handl ed, the cars are going to be dropped off where
and have it all laid out so it?s very predictable.
Part of this is setting people?s expectations. So |
don?t think it?s too nmuch to ask. This is a critical
aspect of making this special exception, renoving or
addressing adverse inpacts that could be created by
t he special exception.

CHAI RPERSON  QRI FFI S: Here?s an option

t hen. W can run through the rest of the proposed
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conditions and give our conmments to it. Then we set
this aside until we have the subm ssion of a revi ewed
par ki ng managenent plan, reviewed by DDOI and produced
by the Applicant. It would also have to be reviewed
by all of the parties involved and get their conments.
That ?s one opportunity. The other is we would
sonehow condition that all of that would happen after
our order is put out there. | have concern with doing
the second. Do any others have ideas?

MEMBER ZAI DAIN. So your suggestion is to
- | hate to use this phrase in this stage of the gane
- reopen the record for a transportation managenent
plan and a review from DDOT and a reaction from the
parties.

CHAI RPERSON GRI FFI'S:  That?s correct.

MEMBER ZAI DAl N: | necessarily don?t have
a problem with that as long as it?s specifically
focused to how is it going to make condition nunber
seven worKk. We?re tal king about functions and tours
as well. W need to set those paraneters.

CHAl RPERSON @RI FFI S: Then let?s get to
the specifics to what?s left in nine. Am | of the
understanding that all of this and the parking
managenent plan woul d address events 75 or nore?

COW SSI ONER M TTEN:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73
CHAl RPERSON GRI FFI S: So there?s no

del i neati on between rental events of 75 or nore and in
the case of other events 100 or nore. \W?re renoving
t hat . It?s 75 and up. Going to ten which is the
notification as proposed. Applicants would notify
affected area residents not less than 60 days in
advance of any scheduled evening functions of 75 or
nore by delivering a calendar of such events to the
resi dents. | don?t think there?s any opposition to
t hat .

Eleven is the Applicant is to appoint a
staff nenber as a comunity |iaison person who woul d
be responsible for addressing any issues or concerns
raised by neighbors wth respect to the operation
facility. Any comments, concerns, or opposition to
t hat ?

(No response.)

CHAI RPERSON  QGRI FFI S: That nakes some
sense that they have one person that?s noted and
identified to be contacted. M. Etherly?

MEMBER ETHERLY: M/ only comment on ten
through thirteen really is - and |?m just junping
ahead for a second for expediency - there?s |anguage
in thirteen which references use of the Applicant?s

website which is a very appropriate way of helping to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

cut the notice tinme and ensure that everyone can
access adequately what?s going on. I mght suggest
that at the conclusion of condition nunber ten as
proposed that you reference that the notice can also
be provided on Tudor Place?s website so interested
persons can access that website and see the proposed
cal endar. That would be ny only suggestion for
condi ti on nunber ten.

As it relates to the Tudor Place duty
officer which is condition twelve, ny only question
there is |I?m thinking about scenarios where you have
an actual event going on. You have the very likely
occasion that a neighbor or otherwi se affected party
has a concern about a double parked vehicle or a bus
that?s idling. Who serves as the contact person in
that type of scenario?

l?m trying to anticipate the situation
where you have a nunber of nei ghbors who are concerned
about something trying to access the Tudor Place
managenent or the Tudor Place duty officer. 12?m just
wondering whether or not it mght be useful to have
t hat Tudor Place duty officer identified to all of the
affected parties or all of the neighbors as well
either via notice or via website publishing so people

know who the relative contact is in the event there?s
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a conplaint during a particul ar event.

CHAI RPERSON (Rl FFI S: Ckay. SO you are
tal king about just notifying the surrounding area of
who that day duty officer is.

MEMBER ETHERLY: Exactly. [ 2m not
overwhel mngly wedded to it, but |?m just thinking of
a very likely scenario.

CHAI RPERSON (RIFFI'S: It nakes total sense
to do that wespecially if we?re getting into the

specifics of creating duty officers for the day.

MVEMBER ZAI DAI N: M. Chair, | appreciate
M. FEtherly?s coment. I?m inclined to |eave
condition ten alone because unless | wunderstand you

incorrectly you are tal king about just saying they can
put the calendar on the website as opposed to
delivering them This is a nore sure-fire nmethod that
has been proposed by the Applicant.

MEMBER ETHERLY: I ?2m saying they can
definitely deliver them but also include just adding
it to the website.

MEMBER ZAl DAl N: Al so, okay. Websi tes
aren?t always reliable in ternms of their function, so
| woul dn?t make that as a substitute. But if you are
sayi ng al so, then that?s fine.

MEMBER ETHERLY:  Yes.
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CHAl RPERSON (Rl FFI S: Anyt hing el se then?

Any comments on twelve or thirteen? That ?s the
liaison commttee and duty officer. Going to fourteen
then, no anmplified nmusic, anplified singing voices
pl ayed on Applicant?s property during any outdoor
function. | ndoor anplified rmusic nmay be played with
all doors and w ndows cl osed.

COW SSIONER M TTEN.  There is a proposed
[imtation by the parties in opposition that there be
no outdoor nusic of any Kkind. You had suggested
earlier that individuals have parties and so forth,
and anybody can have nusic outside. I[t?s just a
guestion of what s consistent wth the noise
regul ati on. That?s a little bit excessive. So
fourteen is sufficient the way it is.

CHAl RPERSON (R FFI S: Good. O course,
none of our conditions in any aspect would relieve any
Applicant, but specifically this, from conplying wth

any codes and |aw that are already on the books. That

nmeans in terns of noise. W do have the noise
ordi nance and regulations that deal wth that. So
nothing would alleviate them from that aspect. Very

well then. Any other conmments on fourteen?
(No response.)

CHAI RPERSON  GRI FFI S: Ckay. The 10:30

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

77

p.m curfew which there should be no heavy clean up.
It would happen the next norning but not before 7:30
a.m Comments, questions, concerns?

(No response.)

CHAI RPERSON (Rl FFI S: W do have the
condition from one of the parties in opposition that
the service entrance at 32" Street would not be used
for the function set up or clean up and could only be
used for normal trash pickup and trucks necessary to
mai ntain Tudor Place and its gardens. | 2m j ust
bringing it to light for peopl e?s coment.

COW SSIONER M TTEN.  In the event of the
parki ng managenent and so forth and if DDOT has a
concern and they want it to be relieved --

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER M TTEN But it does rem nd
me of sonmething else that | had said earlier which is
we need to build in the expectation that sonething
needs to be done to make the 32™ Street entrance nore
functional. 12m not suggesting that needs to be done
t oday. In recognition of the protracted review
process, it mght ensue. W need to allow for that,
but we need to nove themin that direction.

So we shoul d ask the Applicant between now

and whenever they would return for another special
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exception review that they be able to give evidence
that they have made proposals to nmake the 32™ Street
entrance nore functional. Then we?ll deal with the
outcome of the proposals if they have been rejected or
whatever. But they at |east need to show us that they
have done nore than just dismiss it as problematic
because they would have to go through a review
process.

CHAI RPERSON GRI FFI'S:  Ckay. | agree. So
we?ll take up within the parking plan the overall
issue of loading and access and then the specific
issue of the entrance on 32" Street. The | ast
condition proposed by the Applicant would be
utilization of the Dower House, accessory, a non-
profit nuseum

The two uses shall be limted to |ocation
for meetings such as board of directors neetings and
volunteer neetings, location for small Tudor Place
functions of no nore than 50 people, and a |ocation of
no nore than four rental functions per cal endar year
that do not exceed 50 guests, the location for offices

of no nore than seven nmenbers of the staff who do not

utilize on-street parking. That?s an interesting
comment. In the evenings, the functions at the Dower
House will conclude no later than 10:00 p.m Any use
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uted use of the

Meaning that, for exanple, an evening

function at the Dower House for 25 people taking place

at the same function as the Tudor Place?s 75 would

constitute a function on the site

attendees for the purposes of

of 100 or nore

par agraph ni ne.

Conmment s. W have had a substanti al nunber of

comments on this already. M. Zaidain

?

MEMBER ZAl DAl N: Wll, the last point, |

appreciate the effort there, but we evaluate these

conditions by enforceability. | guess if | understand

the condition correctly there would have to be

sonebody counting the nunber of people in the Dower

House and counting the nunber of

people in Tudor

Pl ace.

CHAl RPERSON (RI FFI' S: Yes.

MEMBER ZAl DAl N | see where they are
going, but | don?t see how we can keep that in there

given the enforceability issue and

di scussed before the noti on was nade.

given what we

CHAI RPERSON GRIFFI'S: Gay. Going to how

we nodify condition nunber sixteen,

the Dower House

woul d be utilized for nmeetings attendant to the direct

functioning of the Tudor House. That woul d include
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such as board, trustees, volunteer neetings, et
cetera. It would be a location for offices of no nore
t han seven nenbers for the Tudor Pl ace staff.

MEMBER ZAl DAl N Dd we hear testinony
regarding how many staff nmenbers this building could
hol d?

CHAI RPERSON GRIFFI'S:  That it could hol d?

MEMBER ZAl DAI N: Yes. Was seven the
limt?

CHAlI RPERSON (Rl FFI S: Not that |2?m aware
of. Do you nean in terns of how nmany people could --

MEMBER ZAIDAIN:  No, | nean just fromthe
nunber of roons and the program requirenents of the
staff that needed to be in there. We?re | ooking at
the submssion by the Applicant, so | would assune
that they would be suggesting seven for a productive
reason.

CHAl RPERSON Rl FFI S: Ri ght. | take that
we would accept that. That?s the last proposed
condition by the Applicant at this tine.

MEMBER ZAI DAl N: Can we rehash sixteen?
So basically we?re taking out all of the references to
functions.

CHAl RPERSON GRI FFI'S:  That ?s correct.

MEMBER ZAl DAl N: The Dower House woul d be
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allowed for matter of right uses and neetings of board
of trustees and offi ces.

CHAI RPERSON GRI FFI'S:  That?s correct.

COWM SSI ONER M TTEN: M. Chairnan, a
coupl e of things. One is | notice the introductory
sentence is the same as was used in the prior order.
But to give the kind of clarity that our earlier
di scussion had so that we stop distracting people with
the idea that this is accessory is that the first
sentence read ?In addition to matter of right uses,
the Dower House may be wused by a non-profit
organi zation. ?

CHAI RPERSON GRI FFI'S:  Right.

COM SSI ONER M TTEN: [t?s not an
accessory.

CHAl RPERSON GRI FFI' S:  Ckay.

COM SSI ONER M TTEN: Then in the prior
order, the issue about receptions was that snall
receptions were permtted. | 2m supportive of
elimnating those. There were also two other uses; a
studio for the Tudor Place artist-in-residence and the
|ocation for small exhibits of art, history, and
cul ture. | don?t think either of those would have
nearly the adverse inpact that we?re concerned about

fromthe functions, so | would want to add those back
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in fromthe previous order.

CHAI RPERSON GRI FFI'S: | under st and.

MEMBER ETHERLY: So just to be sure |I?m
clear, M. Chair, as it relates to any other type of
event that is not itemzed in condition sixteen, Dower
House woul d be off limts.

CHAl RPERSON  GRI FFI S: If we wite it
really well, that?s correct. Anything else? It seens
to me we have a circunstance at this point and ny
understanding of the Board is that it cannot nove to
final decision on this today - and | can be corrected
if anyone feels strongly - which neans we would in
fact postpone the vote on this notion. In that tine,
if that is the intention of the Board and the
direction we go, we?l|l establish how much tine we
need. In that time, we could conceivably wite up the
conditions as we are now proposed under the notion for
nore clarity.

Now that | begin saying that, | think that
mght create sone difficulty if we actually got
comments on those because we?re opening up our hearing
agai n. So we won?t do that. But for our own sake,
we?l | have some clarity. W can bring that to our
deliberation at the next tinme if that?s the intention

of the Board at this tine. M. Mtten?
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COWM SSI ONER M TTEN: In the past, we

actually have taken action, for instance, to approve
sonet hing and done the conditions later. So we could
do everything but condition nine. It would help keep
it clean and keep the focus narrow if you wanted to
just take a vote on everything but condition nine.
I[t?s up to you.

CHAI RPERSON GRIFFI'S:  The intention of the
Board and the direction that we?re going is fairly
clear. 172d rather do it all at once rather than doing
it pieceneal. | appreciate Ms. Mtten bringing that
in.

MEMBER ZAI DAIN:  The transportation issues
are such an intrinsic part of this case. It seens
like if we were to do that it would be regul ating that
to mnutia. | don?t even want to give that
I npr essi on. | think we should just do it all at
what ever date the Chair chooses.

CHAI RPERSON GRI FFI S: Ckay. That being
said, when we do that, we are going to bring it back
up. W will revisit condition nunber seven which
actually goes to the nunber of events. W2ve had
enough discussion on this today if we?re not going to
fruition. But there is sufficient evidence and one

m ght be persuaded to |imt the top tier of the 200 to
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500 closer to 400. W can bring it up at that point.
VW?re going to need to give sone time to this.

M5. BAILEY: M. Chairman, before you
leave this, <can | ask two things? There was
di scussion about a traffic mnanagenent plan and a
par ki ng managenent plan. These would be two different
types of docunments. So which one did the Board nean,
traffic managenent plan or parki ng managenent plan?

CHAI RPERSON GRI FFI S: It is the vehicle
managenment plan for events. It?s going to be both.
Yes, both of themneed to be in one report.

M5. BAILEY: Lastly, on nunber three, the
Board had indicated that it would cone back to that
condition. It had to do with 6:30 p.m and 8:30 p.m

| just wanted to remnd you that you had indicated

you woul d.
CHAI RPERSON GRI FFI S: Yes, excellent, and
| appreciate that. That ?s one of the other things
that will help once we redraft these and get it clear.
But we will address that final one also. Anyt hi ng
el se?

M5. MONRCE: M. Chairman, can | just
nmention one thing on the vehicle managenent plan?
CHAI RPERSON (RI FFI'S:  Yes.

M5. MONRCE: The first plan was done in
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consultation wth the nei ghborhood and the ANC You
m ght reconmend that they foll ow again that procedure.

CHAl RPERSON Rl FFI S: | 2m sorry. The
drafting of the vehicle managenent plan would be in
consultation with the parties in the case and the ANC

M5. MONRCE: O herwise, you are going to
get a plan --

CHAI RPERSON GRI FFI S: Yes, | absolutely
t hi nk so.

M5. MONRCE: (Ckay.

CHAl RPERSON &Rl FFI S: Good. Anyt hi ng
el se? So how | ong does one of these things take to be
put together? M. Mtten, do you have any idea?

COW SSI ONER M TTEN: | 2m sorry. I was
speaking to M. Etherly.

CHAlI RPERSON GRI FFI S; W need to set this

for decision naking. Qoviously that plan has to be
pr oduced, st udi ed, and eval uat ed by t hose
participating in this case. How | ong do you suggest

that we give it?

COW SSI ONER M TTEN: | would set it for
30 days, for your July neeting. | don?t think the
Applicant is going to take a significant anount of
time to develop the plan. DDOT can |look at it at the

sane tinme that the other parties are looking at it,
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and they woul d have sufficient tine to respond.

MEMBER ZAl DAl N Can we have a point of
clarification here because this will have sonething to
do with timng?

CHAl RPERSON (RI FFI' S: Yes.

MEMBER ZAIl DAl N: W need to be clear on
what we?re asking for in terns of the TM. Is this
sonething that?s going to be devel oped in consultation
with all of these people, or is this sonmething that?s
going to be developed by the Applicant to make these
conditions that we?ve discussed or how they think wll
make these conditions work and then ask for responses?

COW SSI ONER M TTEN: The latter is the
nore efficient way to proceed.

MEMBER ZAI DAIN. | agree.

COW SSI ONER M TTEN: | don?t think it?s
fair to think that there could be sonme kind of
consensus necessarily anong the parties in opposition.

VW have everybody in different places.

MEMBER ZAIDAIN. | agree. On that note, |
think 30 days is a little too |ong.

COW SSI ONER M TTEN:  You have to give the
parties time to respond and so forth. | was just
trying to factor all of that in.

CHAl RPERSON (Rl FFI S: That ?s exactly what
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we shoul d do. We?ll set it for decision making for

the first nmeeting of July. VW wll have the
managenent plan created. It will be distributed. W
will take witten subm ssions addressing the vehicle

managenent plan and the vehicle managenent plan only
by the parties in participation in this case.

The anticipation of course is that the
negotiations are going back and forth. We?2re not
going to argue it here. Changes are nade as responses
are put to it. So the final responses by the
partici pants would be those that weren?t renmedied in
the vehicle nmanagenent plan that we need to then
factor into our own deliberation if that?s clear.

MR MOY: M. Chair, it?s unknown to ne
how long it would take the Applicant to secure a
consultant to do a TMP and whether they are planning
to do that in house. Not knowi ng that, we can shoot

for the July 1 date.

CHAl RPERSON &Rl FFI S That?s correct.
We?ll  be anenable. If it?s not an open-ended
extension, we can address it. Let?s set a date for
it.

MR MOY: | assune that the staff would

receive the TMP. Wuld you expect the staff then to

coordinate with the parties to receive responses or
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comments on the TMP?

CHAI RPERSON R FFI S: VWile we have a

nonent and while they?re discussing the calendar, it
was brought to ny attention. | opened up the
statements, first of all, talking about the tapes that

were subnmitted into the record and that only one was
available. That in fact was an error on ny part only
because | had no idea that we had additional copies.
It has been brought to ny attention that duplicate
audio tapes are available. W now have the
opportunity to listen to them

MR MOY: Cetting back to ny thought here,
if a take the assunption that the Applicant is going
to coordinate feedback from the public on the TM
before the Board receives it, then we can ask for al

materials a week prior to July 1 which would be June

24.

CHAl RPERSON Rl FFI S: Done. And | don?t
think the Board is anticipating an elaborate plan. It
shoul d address very conmmobn sense aspects. That is

fromthe people that are living around the site, those
i ssues that becane a conflict that were testified to,
and how they propose to deal wth situations that
m ght not be conti nuous.

They mght cone up all of a sudden and
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rather than calling in the police, as the evidence has
shown, and cl osing down an entire street how they will
deal with that type of a situation so it isn?t as an
energency type situation. Ckay. That being said, the
dates have been noticed. W will revisit this in July
or adjust the schedule accordingly. Wth that, we can
nove on. Wat is the next case, M. My?

MR MOY: The next case is Application
Nunber 16987 of Pablo Martinez, pursuant to 11 DCWR
3104.1, for a special exception to allow a rear deck
addition to an existing flat (two famly dwelling)
under Section 223, not neeting the [|ot occupancy
(Section 403), rear yard (Section 404), and court area
(Section 406) requirements in the R4 District at
prem ses 1207 difton Street, NW That?s in Square
2865, Lot 41.

On May 6, 2003, the Board deliberated on
the case application including the adequacy of the
Applicant?s flat towards | ot occupancy. The Applicant
requested that the Board defer its decision to allow a
surveying conpany to conplete a revised flat. For
this reason, the Board continued the case to June 3,
2003. The Applicant has submtted a revised surveyors
flat. That?s in your case folders as Exhibit 41.

That conpletes ny briefing, M. Chairnan.
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CHAI RPERSON (RI FFI'S: Thank you, M. My.

The |ast submssion that we had asked for was the
flat that showed -- Actually what it?s showing now is
the existing condition which showed the wood deck.
There was sone issue brought up in the case, but let?s
be direct. The reason why | understand that we asked
for this was to calculate the |ot occupancy. The | ot
occupancy goes to whether this would be a special
exception before the Board or a variance of course if
it stayed under a certain percentage.

W have this now done by West Group if |I?m
not m staken, yes indeed. M calculations - and again
this is just me as an individual throwing down sone
nunbers at this - looked to it?s over 73 percent of
| ot occupancy on this. Did other Board Menbers take
an opportunity to do cal culations that would concur or
differ fromthat perhaps?

COW SSI ONER M TTEN: My cal cul ations are
also that the lot occupancy with the existing deck
exceeds 73 percent.

CHAl RPERSON GRI FFI S: In which case, this
isn?t a special exception.

COW SSI ONER M TTEN:  Correct.

MEMBER ZAl DAl N: Before we get to that,

the area with the wood deck did create a court. s
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that correct?

CHAI RPERSON CGRI FFI'S:  The area?

MEMBER ZAl DAl N: That enclosed off the
chi mey area. It says 5.7. Then there?s a little
cut . Then it?s 16.5 to the stairs. Dd we decide
that created a court? Wat?s the rule on five feet?

CHAI RPERSON GRI FFI S: Wiy is the court
issue inportant at this point?

MEMBER ZAlI DAIN.  What -- does court go to?

COW SSI ONER - M TTEN: Wiether it was
included in the | ot occupancy.

CHAI RPERSON (RIFFI'S: R ght, if it goes to
the | ot occupancy. The nmgjority of that portion, even
if you take out that small triangle, would be under
five feet which would go to | ot occupancy.

MEMBER ZAl DAl N: It would be under five
feet or over five feet.

CHAI RPERSON GRI FFI'S:  Under .

COMM SSIONER M TTEN: It is narrower than
five feet. |If you look at the wdth of the |ot which
is 18 and then you look at the wdth of the back of
t he house which is 13.5, the difference is 4.5.

MEMBER ZAI DAIN. Ckay. Noting the area of
the court is less than five feet so it?s narrower than

five feet. 1s that what you are concl udi ng?
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CHAI RPERSON  CRI FFI S: Ri ght. So it?s

counted in to the [ ot occupancy.

MEMBER ZAlI DAI N  Ckay.

CHAl RPERSON (RIFFI'S: Ms. Monroe, what do
we do with this? W have a couple of options as |
understand it. This is another difficult circunstance
in terns of just the tinme of all of this and getting
the facts and all of the information that this Board
needs to deliberate into the record. It looks Ilike
it?s conplete with this. W could allow them to go
out and readvertise. W could allow themto w thdraw.
W could deny the special exception. Those are the
options that | see.

M5. MONRCE: So why are you aski ng ne?

CHAI RPERSON GRI FFI'S:  Just so you can tell
me | 2mright.

MB. MONRCE: In other words, it?s a
variance because it?s no longer a special exception.
Is that what you are saying? Readvertise for a
vari ance.

CHAI RPERSON GRI FFI S Ri ght .

M5. MONRCE: You could do that or you
coul d decide or they could withdraw. You are correct.

CHAI RPERSON CRIFFI'S:  Very well. Then any

action needed on this from this Board at this tine,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93
Ms. Mtten?

COW SSI ONER M TTEN: | would nove for
denial of the special exception on the basis that it
doesn?t neet the requirenents because it exceeds the
maxi mum | ot occupancy permtted under 223.

CHAI RPERSON Rl FFI S: Is the notion
seconded?

MEMBER ZAIDAIN. 12l second that notion.

CHAlI RPERSON QR FFI S: Thank you.
Deliberation on the notion to deny special exception
because it doesn?t neet the test for special exception
for | ot occupancy.

MEMBER ZAI DAIN:  Just to clarify why we?re
doing this is because it?s over |ot occupancy for 70
percent which neans it?s now a variance, so it does
not fit within the special exception requirenents. So
the options left to the property owner would seem to
nmne - correct me if I?2m wong - they can rectify the
situation, bring in a matter of right, bring it in
under 75 percent and cone back for the special
exception, or go for the variance.

CHAI RPERSON GRI FFI S: Bring it under 70
percent .

MEMBER ZAI DAIN. Isn?t that what | said?

CHAlI RPERSON CGRI FFI'S: No, 75.
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MEMBER ZAI DAIN. | ?2m sorry.

CHAl RPERSON GRI FFI'S: kay. M. Etherly?

MEMBER ETHERLY: Just to confirm the
inpact of a denial is that would have to be an
entirely new application.

CHAl RPERSON Rl FFI S: That ?2s exactly
right.

MEMBER ETHERLY: As opposed to allowing a
readvertising which would elimnate the need for a
refiling.

CHAl RPERSON  (RI FFI S: That?s correct.
That ?s an excel | ent point.

COM SSI ONER M TTEN: It?s a good point.
| will continue to push for a denial. 21 tell you
why. 1t?s because this has dragged on in part because
we had submissions from the Applicant that were

inconsistent and now proven to be incorrect which

didn?t allow us to do this calculation earlier. So
this has gone on and on and on. [It?s tinme to bring an
end to it.

MEMBER ZAl DAl N | agree. W just laid
out the options in order to rectify the situation. It

is a very unfortunate situation, but at this point
there?s not much nore we can do with it. So I would

agree wwith Ms. Mtten.
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CHAI RPERSON GRI FFI S: M. Etherly? M.

Zai dai n brought up an interesting point about how one
m ght remedy the situation.

MEMBER ZAl DAl N: Wll, are we going to
| eave the case open in hopes that they may cut the
deck in half or whatever and get it resurveyed and get
new plans and have them resubmt? That sounds like a
whol e new case to nme. W mght as well just get this
off the plate and |l et themreeval uate how they want to
handle it and let them cone back. What are you
t hi nki ng? What?s the hesitation?

CHAI RPERSON QR FFI S: I was j ust
hesitating so that we get all of the information into
this one. M. Etherly brings up a big point.
Al though the tine saved won?t be that nuch. The fee
would be really all we?re tal king about in terns of an
appl i cati on because they are going to have readvertise
whi ch starts the whole clock running. The information
that we have in the record to date would have to be
resubmtted in any sense to readdress the variance
test. So | would be in support of the notion, unless
M. Etherly, you feel otherwise or want to speak again
to that idea.

MEMBER ETHERLY: Typically | would be

right on square with ny colleague, Ms. Mtten, in this
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regard. But like I was just telling you, the darn
thing is there. By that | nean it?s there. Sonething
is going to have to be done with it. It?s going to
turn back up on this docket.

MVEMBER ZAl DAl N: Not unless they renove
the deck and it goes to a matter of right.

CHAl RPERSON  (RI FFI S: It seenms to be
inmportant though if it was enforced and a special
exception was denied right now, what would be the
enf orcenment nechani sm What actions could DCRA take
toit?

COWM SSI ONER M TTEN: Typically what they
do is if you are in violation they give you a notice
of violation and they hold the finds in abeyance if
you pursue a renedy in good faith. Vell, | don?t
think they did because they submtted to this Board

incorrect calculations. So |I don?t see why we?re --

MEMBER ZAIDAIN. | don?t think that was in
bad faith though. I wouldn?t want to rmake that
st at enment . If we deny this and then they pursue one

of the three options, we just lay it out in good
faith. DCRA is not going to start incurring fees on
themis what you are saying.

COW SSI ONER M TTEN: | believe that?s

what they do. Now | don?t know what they will do if
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this is denied and then they continue to pursue
anot her renedy.

CHAIl RPERSON &Rl FFI S There it i S.
There?s a notion before us to deny the special
exception based on the fact that it doesn?t neet the
criteria for a special exception. Let nme ask for al
of those in favor signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Qpposed.

(No response.)

CHAI RPERSON GRI FFI S: Do we have proxies
on this?

MR MOY: No, sir.

CHAI RPERSON GRI FFI S: Very well. Thank
you very nuch

MR MOY: Staff would record the vote as
4-0-1. The one is the mayoral appointee hearing the
case and not voting.

CHAIRPERSON GRIFFIS: Al right. Wat do
we have, four nore to go? Let?s call our next case.

MR MOY: The next case, M. Chairman, is
Application Nunber 17009 of RWN Devel opnent G oup,
pursuant to 11 DCOVR 3104.1, for a special exception to
allow an increase in building height from 40 feet to

50 feet under subsection 1402.1, and pursuant to DCMVR
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3103.2, a variance from the residential recreation
space requirement under section 773, to allow the
conversion and enlargenent of an existing conmmercial
building into a 34 unit apartnment house in the RC G 2-
B District at premses 1700 Kalorama Road, N W
That ?s in Square 2567, Lot 81.

On May 13, 2003, the Board received
testinony on the case application and scheduled a
nmeeting for decision on June 3, 2003. This was to
allow two weeks for the Applicant and party opponent
to submt supplenental information to the Board.
Staff also notes that the Board anended the
application to include zoning relief from subsection
2115.4 which regul ates parking spaces for conpact car
or small car in groups of at least five contiguous
spaces with access fromthe sane aisle.

The Board requested from the Applicant to
provide a copy of a covenant and/or alternatives
addressing the Applicant?s commtnent to satisfy the
affordabl e housing requirenent and to provide
phot ographs of the proposed devel opnent site show ng
its relationship to the party opponent?s existing
property. This is submtted in the case folder as
Exhibit 31. Also staff notes that this was filed

untinely, being filed on May 27, 2003.
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Also an attached summary of facts which
was inadvertently omtted with their May 27 subm ssion
is filed May 29. That?s in your folders as Exhibit
32. Post - heari ng docunents from the party opponents
i ncl ude photographs of the proposed devel opnent site.

That?s in your case folders as Exhibit 30. Finally,
staff notes that ANC- 1C submtted a report of support
on May 19, 2003. That?s filed as Exhibit 29. That
conpl etes the staff briefing, sir.

CHAl RPERSON GRI FFI'S: Thank you, M. My.

Board Menbers, as you recall and just to Dbe
absol utely specific in terns of the increase in height
as being requested for the rear portion, how was it
descri bed? The egg | think was. | don?t renenber
what it was. Anyway, it?s a curvatured wall portioned
on the back. | note that for several reasons.

One of the specifics is the set back of
that nmass, the bulk of it, fromthe paraneter property
lines is fairly substantial in terns of just adding
the additional ten feet onto that. Sone of the
restrictions from the height conme from we thought we
should bring up the fact that there was a subm ssion
of how the property would satisfy the affordable
housi ng requi rement under Reed Cook Overlay and how we

m ght incorporate that into any decision or factoring
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t hat we do.

Let me open it up. If there are specific
things, then we can talk directly to the tests of
course. Does anyone have comments? The hei ght cones
in under special exception, so 1?2l continue in ny
viewing of this. The increased height is [imted to a
very small portion in the rear of this. 1t?s built on
top of the structured parKking. It accommodates the
addition of a certain anount of square footage. Fifty
percent of which need to be accommodat ed as affordabl e
within the project itself.

W did have sone testinmony from the
adj acent property owners that are parties in the case
but didn?t have factual evidentiary testinmony on how
this aspect and the massing of this proposed addition
or proposed units in the back that need the height
variance would inpact that. It clearly woul dn?t
impair the intended integrity of the zoning plan or
get in the way of anything of that nature as its
comng up wth the simlar wuse to the overall
bui I di ng.

Going to the affordability and how one
factors that in. O course, that was a question for
this Board in this case and also in other cases.

That?s the definition of what is affordable. VWe2ve
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had testinony in other applications where people say
they are building 100 percent affordable. That is
defined as if people can buy it or rent it, it?s
affordable. O course, we wanted a little nore narrow
of a scope. That?s in fact what the Reed Cook COverl ay
spoke to in its requirenent.

W have been submtted the affordability
requi renents that were taken from specific conditions
in one of the PUDs. 1Is that correct? Anyway, it wll
obviously be independent wth this. It reads
excellent in terns of dealing with the details of
exactly what we wanted. That is eligibility, unit
price, and then how the unit is dealt with at sale and
within a matter of tine. | would strongly urge that
we would adopt this as the definition of what we
deliberated on in terns of the affordability and
satisfaction with the special exception requirenments
under the Reed Cook Overl ay.

CGoing to the variance of the residential
recreation space. W have talked about the
uni queness. There are several unique factors of this.

One is the lot occupancy of the existing structure
obviously that already exists on this, not being able
to define the entire utilization of the square footage

as a new project mght.
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Al so there?s the unique shape of this, as
it is somewhat triangular. It has a triangle shape
and in fact an addition of a little nub at the end
Also there?s trying to fold into additional users of
this, that is somewhat comunity oriented or comunity
service oriented users, neaning animting sone of the
lower levels for the larger community and for the
street Ilife. The residential recreation space is
al ways an interesting conversation to have in terns of
what inpact it is or it is supposed to have in terns
of the regul ations.

There was testinony that also spoke to the
availability of outside and inside recreation spaces
within the surrounding area. O course -- HIlI is
very close proximty. There are also, wthin Adans
Mor gan, the proximty of other facilities for
recreation that?s not just retail shopping as ones
recreational node of choice but rather public parks
and park rec buil dings and such.

That is all | need to say on this unless
there are others that want to add information on it.
| will certainly allow you to do so under a notion
that | would nove to approve the application of RW
Devel opmrent Group for a special exception to increase

the height of the building to 50 feet and also for the
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variance of 773 for the residential recreation space
of this subject property of 1700 Kal orama Road, N W

MEMBER ZAIDAIN:  1?1] second.

CHAI RPERSON CGRI FFI'S:  Thank you. Furt her
di scussi on?

MEMBER ZAIDAIN: Just to say that | agree
with everything you said in regards to the unique
condition of the site in regards to the variance.
Also an interesting argunment put forth by the
Applicant was the fact that the building was
constructed under a previous industrial zoning. Since
the site was developed as such, it has made it a
challenge to effectively use it in a new zoning
category in which it is. That?s an interesting
argunent in terns of its history.

Also | agree with your position regarding
the residential rec space. | would even go so far to
suggest that if the Zoning Conm ssion were ever to
consi der or evaluate that part of the zoning category
that they should even pull the transcript from that
di scussi on because that was really a good discussion
we had with the Applicant on that.

CHAl RPERSON Rl FFI S: Good. QG hers? On
t hat, | do recall part of that discussion with the

Applicant. He was saying roof terraces when you have
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them that are just building, no one takes care of
them no one wants them and anything |ike that.

MEMBER ZAl DAl N: I was tal king about the
function of that.

CHAl RPERSON (R FFI S: Ri ght. | 2m not
persuaded by that aspect of the argument though. I
can give you two exanples and nobody uses them So
why don?t you |let us not have then®

MEMBER ZAI DAIN. R ght.

CHAI RPERSON  CGRI FFI S: The next step to
that is the fact of the matter of how nuch was
provided for private space, so private terraces, the
intent of the regulation obviously was to give people
i ndoor and outdoor areas that they mght stretch their
legs so to speak. There is a provision in this
specific project that offers private. The utilization
of those is probably going to be nore so than one
would with a nore public aspect of just terracing an
entire roof. Anything else?

MEMBER ETHERLY: M. Chair, 121 just
note, because we did have sone substantial testinony
from the party in opposition, that it is regrettable
that -- The challenge just to be sure | understand
that case correctly is that the Applicant in this case

build to a certain height as a matter of right and
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woul d still have the sane inpacts that were attested
to by the party opponent. Wile that is a regrettable
outcome, if | understand correctly, there is not much
that this Board can do about it because the Applicant
can indeed go to a certain height as a matter of
right.

CHAl RPERSON  CGRI FFI S: Yes, it?s an
excellent clarification. That?s why | brought up in
the beginning that the height increase that?s being
asked for is the rear portion. They in fact could
build this matter of right at 40 feet which would only
lop off ten feet of that nore rounded aspect or the
two units on each fl oor

It?s an excellent point from the adjacent
nei ghbors when they cane in. Their big concern was -
and it was shocking to learn - the main entrance of
their building is off the street. It?s actually on
the side, as one mght define, of their townhouse
which | frankly have never seen. Here was a wal
partition that?s being built along side that area.

W do not have the jurisdiction to
preclude that from happening. So in order to address
any of the issues that were brought up, we have sone
that have been offered by the Applicant which we

probably ought to talk about how they are to be dealt
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with. M. Zaidain.

MEMBER ZAIDAIN: | was going to say there
was an Attachnent C to the subm ssion from Arnold and
Porter dated May 27 that talks about sone mtigation
efforts to try and help this devel opnent work with the
i ssues brought up by the adjacent neighbor. It talks
about providing a stucco rendering on the CVU wal | .

It also talks about formng a planter in the
front of the triangular space to allow clinbing plants
to grow up to soften that wall. But it says obviously
it hedges with the consent of the adjoining owler. |
guess I?2mtrying to go for a way to try to incorporate
these ideas in a way that wll help and that there
would be sone nutual mtigation between the two
parties.

CHAl RPERSON CGRI FFI S: R ght.

MEMBER ZAI DAI N Can we incorporate this?
There are sone valid points in terms of trying to
soften the effect of the building. Il?2m not really
sure about reflecting the maxi num daylight. That?s a
possibility. W would need sone nore detail to assess
that. The sanme thing with the screening.

COW SSI ONER M TTEN: If I may, just in
terns of the way we should handl e Attachnent C

MEMBER ZAlI DAIN:  Ckay, sorry.
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COW SSI ONER M TTEN:  That ?s what you were

t al ki ng about .

MEMBER ZAI DAIN.  Yes, definitely.

COW SSI ONER M TTEN: W just need to be
careful. Wiat the letter says from Arnold and Porter
is that the attachnent can be referenced in a

condition of a BZA order approving the requested

hei ght, speci al exception, and recreation space
vari ance. It doesn?t say 7?nmade a condition? because
it doesn?t relate. | just want to be clear about how

we handle it.

MEMBER ZAl DAl N: Ri ght. I 2m fishing for
suggestions on how to handle it.

MEMBER ETHERLY: | 2m probably inclined to
agree with Ms. Mtten?s reading of the Arnold and
Porter letter. | just wanted to highlight the
difficult situation that we find ourselves in because
we really just don?t have the jurisdiction to deal
with the challenge that?s presented by the placenent
of unfortunately the party opponent?s front door which
is where it is.

| would just note that |?m pleased to see
that the Applicant is giving sone consideration to
sone mtigation efforts to help soften the inpact and

woul d perhaps be confortable just leaving it as part
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of our deliberation today this verbal conversation to
note that it?s hopeful that spirit continues to be

enbraced as the project noves forward. Thank you, M.

Chair.

CHAI RPERSON GRIFFIS:  Ms. Ml ler.

MEMBER M LLER | would prefer if we could
be nore specific. W have jurisdiction to put in

conditions related to screening and softening of

ef fects. If we could adopt sone of these conditions
subject to the Brown?s consent, | don?t find a problem
with that.

COM SSI ONER M TTEN: As M. Et herly

pointed out, the distinction is that the aspect of the
project that gives rise to the Brown?s concerns is a
matter of right aspect as opposed to sonething rel ated
to the special exception or sonething related to the
vari ance. So really it?s beyond our jurisdiction to
create a condition that bears on a nmatter of right
i ssue. That?s why we?re hesitating going to that
extent.

CHAl RPERSON (Rl FFI S: Dependi ng on what
the vote is, | don?t think we can nake specific
conditions to this. lt?s a valiant effort, and we
ought to applaud that it?s happening. In the order,

we will reference it as Attachnment C as the proposed
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work that will happen during construction prior to the

fall conpletion of the project. That being said, we
have a notion to approve that wll take note of
Attachment C I would ask for all those in favor

signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

CHAl RPERSON GRI FFI S: Thank you all very
much.

MR MOY: Staff would record the vote as
5-0-0 with the Chairman nmaking the motion and M.
Zai dai n secondi ng.

CHAI RPERSON GRIFFI'S:  Of the record.

(Whereupon, the foregoing matter went off

the record at 12:44 p.m and went back on

the record at 12:56 p. m)

CHAlI RPERSON CRI FFI S: Let ?s reconvene and
call the next case.

MVB. BAI LEY: This is a Mtion, M.
Chairman, for a Mnor Mdification to Application
Nunber 16991 of the GCovernment of the District of
Colunmbia, Ofice of the OChief Technology Oficer,
pursuant to 11 DCVR 3104.1, for a special exception to

replace and operate a support structure (150 foot
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nonopol e) and tel ecommunications facility as part of
the District?s enmergency conmunications network under
section 212 (section 2520) (Antenna, Qher Than
Conmmerci al Broadcase Antenna), in the GC2-A District
at premses 1700 Rhode Island Avenue, N E That ?s
Square 4134, Lot 800.

The Board heard this case on Mrch 11,
2003. Also a decision was nmade on March 11 and June
3, 2003. The participating Board Menbers were M.
Giffis, M. Etherly, M. Zaidain, and Ms. Mtten. n
March 11, 2003, the Board heard the case and approved
the application subject to conditions. The summary
order was dated March 19, 2003.

The Applicant has submitted a request, M.
Chairman, for a mnor nodification of the proposed
order. The Ofice of Planning has submtted a report
in response to the nodification. The Applicant has
submtted a supplenmental docunent to correct the
appropriate zoning code section which should be 11
DCVR 3129. That?s Exhibit 36 in the record in case
none of that makes any sense.

CHAI RPERSON GRI FFI'S:  Very good.

M5. BAI LEY: This is before you for
decision at this time, sir.

CHAl RPERSON @RI FFI S: Excel | ent . Thank
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you very much. That is correct. Again, we heard and
did approve. The nodification is to create a shelter
that ?s approximately 12 feet and 32 feet in length and
12 feet in height on the site.

What has cone before us in the information
for this mnor nodification is the difficulty in
accommodati ng those functions that are in that shelter
in the existing building as was proposed. | guess as
they got into the detail of the accommobdations that
were needed, the space requirenments becane quite
difficult. They thought that this would be in fact a
nore aneanable siting of this.

There was sone tal k about asbestos and all
of that. Quite frankly, 1 wasn?t really follow ng
t hat . If there is asbestos in the building, it
probably needs to be mtigated. O course, that would
i npact the schedule which was also a pertinant point
in the application itself. | would like to do this.
| ?m going to propose a notion. Then we can have
further discussion on the notion.

That would be for the approval of the
m nor nodification request of BZA Application 16991.
That?s for the 1700 Rhode Island Avenue, N E. public
saf ety comuni cation project. It is, as | state, to

provide a shelter in the dinensions given in the
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| ocation that is provided and the site plan that was
submtted. 12d ask for a second.

COW SSI ONER M TTEN:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

Also it should be noted in the record that there was
a supplenentary report from the Ofice of Planning
that had no objection to the nodification request. |
know it does bring up sonme question of what it is
displacing. So let me open up for a brief discussion
on that. M. Mtten.

COMM SSI ONER M TTEN: Two things, M.
Chairman. One is the new site plan shows the shelter
being | ocated where sone of the parking spaces were
The Ofice of Planning in their report had noted that
the Applicant has indicated that the new | ocation wll
not interfere wth or reduce the nunber of on-site
par ki ng spaces.

But the parking spaces are not shown
anynore on the new site plan. So that?s sonething
that needs to be cleared up. Then | would just want
to have a condition what the Applicant has proffered
that they will install a brick veneer on the shelter
so that it resenbles the station house.

CHAl RPERSON R FFI S: CGood. Was that

addressed in any of the subm ssions?
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COM SSI ONER M TTEN: In the Applicant?s

subm ssion of May 16, it was, on page 2.

CHAI RPERSON (Rl FFI S: | ?2m sorry. So you
are saying that we?l |l hold to that.

COW SSI ONER M TTEN: We should accept
that as a condition.

CHAl RPERSON GRI FFI S: Excel | ent. Furt her
i ssues for discussion? On the discussion of the
parking, | believe that the Board was given indication
that a representative from the Applicant or soneone
representing this application had gi ven acknow edgnent
that the parking that the shelter woul d displace woul d
be able to be accommodated on the site.

So we have the potential for accepting a
revised site plan with the parking as it is to be laid
out on the site into the record. But | believe we
could nove ahead with this today if the Board is so
willing. Further discussion on that?

COW SSI ONER M TTEN: As long as we
require that they submt the revised site plan, |?m
prepared to go forward.

CHAI RPERSON GRIFFI'S:  Exactly. Wth that,
the notion before us has been seconded for the
approval of the mnor nodification request under the

condition that the shelter will be of brick finish to
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match the existing building and a final site plan wll
be submtted within two weeks to the record indicating
the shelter placenent and the parking placenment on the
site. Any other questions? Then all those in favor
of the notion signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Thank you.

MR MOY: Staff would record the vote as
4-0-1 with the mayoral appointee not hearing the case
and not voting on the Chairman?s notion to approve and
Ms. Mtten?s second. Sorry, there?s a correction to
t he vote. It?s 3-0-2 with the mayoral appointee not
hearing the case and not voting and M. Etherly.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. Let?s call our next case.

MR MOY: The next case is Application
Nunmber 17012 of Jemal ?s Benjo LLC, pursuant to 11 DCOWR
3103.2, for a variance from the building height
provi sions under section 770, a variance from the
floor area ratio requirenments under section 771, a
variance from the residential recreation space
requi renent under section 773, and a variance fromthe

rear yard requirenments under section 774, to permt
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the renovation of historic buildings for mxed-use
(retail, office, and residential) in the GC2-A
District at premses 1301-1309 9" Street, N.W That ?s
in Square 399, Lots 62, 63, 800, 801, 803, and 804.

Onh May 20, 2003, the Board conpleted
testinony on the case application and scheduled its
decision for June 3, 2003. This would allow tw weeks
for the Applicant to submt additional information.
The Board requested fromthe Applicant a parking brief
to address off-street parking and |oading including
subsection 2100. 6. This was submtted to the Board.
It?s in your case folders as Exhibit 46.

The Board requested from the Ofice of
Planning to provide a supplenental OP  report
addressing economc visibility. This was submtted to
the Board on June 2 which is Exhibit 48 in your case
f ol ders. As a note, there?s a letter from the
Applicant containing a copy of a letter submtted to
the Ofice of Planning clarifying differences on
economc costs between the Ofice of Planning?s
proposal and the Applicant?s revised proposal. That?s
in your case folders as Exhibit 47.

Also there is a letter of support from
Council Menber Jack Evans that was received by the

Board and dated May 19, 2003. That?s in your folder
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as Exhibit 45. Finally, this norning the Board
received a request from the Applicant that the
suppl enent al report submitted by the Ofice of
Pl anni ng be excluded fromthe record as untinely filed
and that the Board grant the application wthout
reference to the supplenental report.

In the alternative, if the Board is
inclined to receive the supplenmental report into the
record, that they use it as a basis to decide. Rather
the Applicant requests that the Board not deliberate
upon the application wuntil the Applicant has the
opportunity to respond to the OP supplenental report.

That conpl etes ny briefing.

CHAl RPERSON GRI FFI'S: Thank you, M. My.
This is an interesting predicanment that the Board is
put in for the reason | am hopefully going to be very
direct and succinct wth. That is this economc
hardship issue of which the Board does hear. Tyl er
(PH) establishes the ability for us to entertain that.

But in this specific case, there is an
added feature to it. That is that the actual hardship
is being created by the direction of another board and
that being specifically the Hstoric Preservation
Revi ew Board of which in looking at this application

changed the design so dramatically that in fact
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created, if not all, many of the variances that were
and are required for us to entertain.

W apped all together, | believe that we do
need to take into account the practical difficulty and
hardship that?s created by having to maintain and/or
replace the entire interior of these structures
setting back nunerous feet, over 60 feet in sone
portions, the addition to the structure. Al of which
puts it into our frame to base our granting on a test
that would be nmade because it?s being required by
anot her board.

The level of relief that?s being asked for
in certain circunstances - the one specific being the
FAR - is substantial. In terns of the record, there
is sone difference of opinion. Ofice of Planning has
a strong recomendation of how the FAR should be split
up, reducing sone of the original residential FAR of
which the Applicant did submt is sonmewhat anenable.
| guess that would be correctly stated.

So we have before us, whether we decide
this today, in taking in that economc. Again, there
are other issues that we can address a little bit in
del i berati on. My point is perhaps we sonmewhat brief
this and then allow tinme for the Applicant to address

the Ofice of Planning supplenmental, or we just nove
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ahead and don?t take into the record the Ofice of
Pl anni ng?s report. Let nme hear from Board Menbers on
their opinion to this matter.

COW SSI ONER M TTEN: M. Chairman, ny
first point is | would like to accept the Ofice of
Pl anni ng?s report. Therefore, | would like to give
the Applicant the opportunity to address it. That ?s
one point. But | would also Iike to note, as you did
give the reaction to what is before us, this case -
and I?2m going to say notw thstanding OP?s origina
report because there are aspects of it as you noted
that even if they don?t |ook at the econom c hardship
it does arise from the actions of the Hstoric
Preservati on Revi ew Board.

What it really turns on is economc
har dshi p. That?s the case that was nmade by the
Appl i cant . In this case, the restrictions that have
been placed on the property through the H storic
Preservation Review Board process are substantial.
Consequently, the degree of relief being sought is
substanti al . As you noted, the nost significant
aspect of that is the density.

| don?t think that HPRB is insensitive to
t hi s. There needs to be a balance between

preservation and a reality of being able to bring
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projects to fruition. Wen they approve a project
that requires a variance, particularly a density
variance of this degree, they put us in the position
of having to scrutinize that in the context of the
|ast test of the variance which is that the variance
will not cause substantial deternent to the public
good and wll not inpair the intent purpose and
integrity of the zone pl an.

In this <case, we have density being
sought . The adjusted density is probably about 3.7
FAR which exceeds the density permtted in the next
hi ghest zone. In this subject property zone GC 2-A
the maxi num density is 2.5 FAR The next highest zone
is G2-B. The maximumdensity is 3.5 FAR So this is
exceedi ng that.

So were we to approve this, this Board
woul d be exceeding its authority. | won?t speak to
whether HPRB is exceeding their authority because
there?s a relief valve for HPRB, that?s the mayor?s
agent, where econom c hardship argunents can be nade.
The argunent can be nade to neet the uni queness test
and then the practical difficulty/undue hardship.

But | just don?t see how it?s within the
authority of this Board to go that extra step and say

we wll give you whatever it takes to nake this work
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even if it means giving you a substantial increase in
density. | just don?t see that is consistent with the
third variance test.

CHAI RPERSON GRIFFI'S: O hers? M. Mller.

MEMBER M LLER I would like to accept
OP?s report as well and give the Applicant an
opportunity to address the coments nade in that
report. I 2m wondering if it would be appropriate or
not for the parties also to address Board Menber
Mtten?s point about whether it?s within the authority
of this Board to give the relief that they would be
asking for, this greater FAR

CHAI RPERSON GRI FFI S: Wul dn?t that go to
how they address the third prong of the test within
their case? W can give them another stab at it. I
guess it?s just posing it in tw different directions.
They could nmake the case that they do in fact neet
the test. Wll, there it is. | won?t mnuddy the
wat er s. That ?s absolutely appropriate. They can
address that.

COWM SSI ONER M TTEN: Vell, M. Chairnan,
just so that |?m clear. Addressing the test and
neeting the test are two different things is point
nunber one. And | want to put on record serious

reservations that | have about protecting the zoning
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that?s in place because it?s a prerogative of the
Zoni ng Conmi ssion to change the zoning which is not to
say that relief from FAR requirenents are per se not
permtted. They are. But this is excessive. That?s
what | want the focus to be on.

| would also like there to be sone
consi deration given to the fact that econom c hardship
argunments that arise from restrictions placed on a
project by HPRB are nost appropriately resolved or
should be sought to be resolved first and forenost
before the nmayor?s agent. Then perhaps a final
t hought. Wthout going to the substance of the Ofice
of Planning supplenental report, they do raise sone
good points about the adequacy of the subm ssion for
the economc feasibility argunent.

W often have technical experts that
subm t reports to the Board. I 2m  t hi nki ng
specifically of a traffic consultant when | ?m speaking
Now. W get very detailed subm ssions. Those
detailed submssions are neant to help the Board
understand a conplex issue |like traffic. In this
case, economc feasibility is conplicated, especially
for a Board that is not filled with experts on the
subj ect . More detailed subm ssions when Applicants

are putting forward an economc feasibility argunent
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wi th supporting docunentation are in order.

CHAlI RPERSON QR FFI S: That ?s an
interesting point. I?mnot sure |I hold whol eheartedly
to it but pertinent information. More detailed, as

you said, we?re not experts in the economes of
buildings in conparison to construction costs.
Directly stated, what would we do with it? Wuld we
know what to do with it?

I want i nformation t hat will be
understandable and go directly to it. | felt that
nost of the information that was submtted by the
Applicant did do that. There?s a certain |evel of
common sense that you need to start with. |Is there an
increase in cost attendant to what is being required
of the project? That being said, I?mhearing fromthe
Board that they want to accept the Ofice of
Pl anni ng?s report which would set this off for tine
adequate for the Applicant to address it.

We2ve al so evidenced two other courses of
action, one directly. Ms. Mtten is indicating that
their original project that would not have had these
requests for relief or as many requests of relief
could go to the mayor?s agent and then try and be
pursued that way. That?s an interesting thought and

one that is open and perhaps should be considered.
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That ?s not an easy task as | understand it. It has
its own attendant obligations and responsibilities to
it.

The third would be that they present back
next, in part of their submssion, | guess it would be
a revised application and revised design to this
Boar d. That gets to be a little difficult. Per haps
they bring back the original design. It was revi ewed
by this Board as in its conpliance wth the relief
that would be sought as | would assune it would not
have as many requests for relief. That puts us into
an interesting point of then what the next steps are.

But 21 put that out there. If further information
i s needed, we can talk about it.

| want to briefly address so that we can
give an indication of what the Board was doing in its
del i berations. W have spent quite a bit of time on
this application alone. First of all, starting off,
this did cone before us with great support. Cbviously
that isn?t what we decided on, but it does speak to
what was evidence in terns of any adverse inpacts or
any issues that we would nmaybe not have been aware of
by those in opposition. So with that support, there
is sone inportance to that.

There is quite a bit of uniqueness that
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was established in this case in terns of the
bui I di ng?s conditions. First of all, there?s the
siting on the corner with the adjacent devel opnent
that?s happening, the five townhouses that were
assenbled in order to make this one devel opnent
project, and several of themfalling down in the rear
They are contributing nature of course to the
hi storic district.

The bi ggest uniqueness of all of the five
t ownhouses is with the differing floor I|evels and how
t hat ?s accommobdat ed even though they are ripping them
out and putting them back. They are putting them back
where they were originally which nakes it very
conplicated in terms of circulation and access. | do
bel i eve part of the uniqueness is the fact that it?s
on the corner and that it?s directly across the street
adj acent to the new convention center. That goes to
what has happened in the surrounding area as to the
changes.

And sonewhat the uni queness whet her any of
the practical difficulties flow directly out of this
or the strength of this, but this is a mxed-use
pr oj ect. Putting that all back into the original
uni que aspects, it beconme very conplicated and

cunbersonme. The practical difficulty we tal ked about
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was the financial. That goes to not only just the
repl acenent but the stabilization, any sort of
mtigating factors that would have to happen in order
to catalog but also detail the existing that m ght
need to be renoved and then replaced. There?s an
awful lot of financial elenments to this.

Again, the practical difficulties of the
differing levels of the floor go to where one puts the
vertical circulation system the elevators and such,
and how the mxed-use is actually accomodat ed. I
woul d say that zoning indicates a desire for m xed-use
projects, as does the overall plan, as does the city
as a whole desires to encourage a m xed-use. That is
a retail on the lower floors and an introduction of
comercial and residential intoit.

Going to the parking. W brought up quite
a bit about the parking. W actually had the
Applicant brief the issue on parking. That is whether
par ki ng i's required for hi storic structures.
Qoviously we?re not going to spend a lot of tine
deliberating. Rather than arguing it, if we wanted to
just state our positions, that mght evidence what
will be brought up next. It would be inportant if
people want to avail thensel ves. O course, it

doesn?t preclude them from entering into a discussion
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| ater.

The parking requirements revolve around
2100.5 for ne. Wen we go to that and the briefing
that was given, there are three points by the
Applicant that were put in that | absolutely concur
wi t h. The first is the plain |language of the
regul ations. The plain |Ianguage in 2100.5 begins with
a designation that is wunique, distinct, and very
direct. That is ?No additional parking spaces shal
be required for a historic |andmark. ?

Now, | know the differing of discussion.
The opposing view of this would be you need to
conti nue on. I would say as you continue on reading
2100.6 and 2100.7, et cetera, it goes to again another
definition. That is even broader in scope as we | ook
at structures that were built before 1958. [If in fact
it was not the intent of the regulations as they were
witten to somehow distinctly and uniquely and
specifically deal with historic landmarks in the way
that it is dealt with in 2100.5, | don?t know why it
was witten as such. It could have been incorporated
i nt o anyt hi ng.

It could have been incorporated in 6, 7,
or anything other than that. In fact, if there was

anticipation of pulling that out because they thought
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historic structures mght be built after 1958, then it
coul d have been included within 6 and 7 just as a note
as buildings existing before 1958 and the historic
structures. There are nunmerous ways to speak to it.
| think - and the Applicant actually has stated this
in their additional submssion - this does need to be
| ooked at with great trepidation by this Board and
great assurance in its decision if we decide to go in
a different direction from (1) how this Board has
ruled in the past and (2) what the comon practice has
been for numerous years, if not decades.

Frankly, in the tineline of this city, for
us to show up and read it one way and think that we in
fact have it correct gives ne sonme pause. Sone of
what ?s happened is that there are sonme specific
circunstances that have arisen in this new era of
devel opnent and econony in this city. 201 speak
anecdotally to that. Wen we have a designated
building or site and then it is alnost conpletely
renoved, being the facade is left, is it still not
required to have parki ng?

That is not dealt with in the regul ati ons.

If anything has changed, maybe that type of
circunstance needs to be dealt wth. That woul d

obvi ously be at the Zoning Conm ssion |evel in |ooking
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at the regulations. Wen | go to and read 2100.5 and
| look at ?No additional parking spaces should be
required for historic structures,? it makes absolute
sense to ne. If you look around the city, the
bui I dings that are contributing and historic often are
non-conpliant, if not all of them are fairly non-
conpliant with our current zoning regulations and
usually have quite a bit and substantial | ot
occupancy.

The issue of trying to change a historic
structure to accombdate the new zoning regulations
and requirenents of parking seem incredibly cunbersone
based on the fact that part of our D strict governnent
would require that they don?t change the physical
structure and part of our requirenments would ask them
to change it. What that does is sets us up into a
situation, as | would project it, as frankly having
fairly frivolous variances or special exceptions
before this Board. So it?s a situation that the
regul ations can and should, if they don?t already,
deal with directly and specifically.

For the other aspects in terns of the
residential rec and the other relief that?s granted, |
can say that | felt it was a fairly strong case aside

from sone of the issues that we?ve already identified.
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[t?s a very strong case in the practical
difficulties. The rear yard, again, could stand on
its own. Al though, the anmount of density that?s being
put on the rear yard conmes out of the H storic
Preservati on Revi ew Board?s direction.

Even so, | believe that sone of the rear
yard woul d have had to been utilized. Maybe or maybe
not . | don?t know this definitively. But if it was,
clearly just based on the uniqueness of the structure
and the differing floors, | think it would stand
al one. That?s ny limted briefing on sone of the
issues of this case. Are there others that would Iike
to nmake statenents?

COMM SSI ONER M TTEN: M. Chairman, |
don?t want to go into each of the points that you just
made. | guess | just want to maintain that | don?t
agree with the Applicant?s interpretation and now your
interpretation of the parking requirenent. | believe
that the only way you get into 2100.5 is through
2100.4 which relates to a change in use, and then
2100. 6 and 2100.7 speak to additions to buildings. W
will just disagree about that. | won?t argue it now.

CHAl RPERSON GRI FFI S: Good. Q hers? M.
Mller.

MEMBER M LLER | guess |2l just put on
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the record as well that | concur with the Chairnman?s
conclusion about the interpretation of 2100.5. The
regulation is very clear on its face that no
addi tional parking spaces are required for historic
structures and/or |andmark and that there is no reason
to reverse any long standing interpretations that the
Board has been holding wth respect to that
regul ati on.

It serves the public policy of encouraging
rehabilitation of historic buildings. Ve don?t have
any proponents in this case that are asking that it be
reversed or that a different interpretation be
provided. | don?t see any good reason to do so. It?s
so clear on its face.

CHAI RPERSON GRI FFI S: CGood. Thank you.
Is there anything else that needs to be addressed in
this application at this time then? Not seeing any
indication of that, let?s set this off for decision
with adequate time for briefing or addressing the
econom Cc i ssues.

MEMBER ETHERLY: So M. Chair, just to be
clear, with regard to what additional subm ssions, if
any, we?l |l be looking for fromthe Applicant, clearly
it?s a response to the Ofice of Planning subm ssion

that we have now accepted into the record. It sounds
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as though there has been sone considerable concern
expressed, at least by one wing of the Board, as it
relates to the economc hardship or the feasibility
pi ece and sonme need for sone additional docunentation,
however the Applicant wants to approach that. Dd |
hear a need for sonme discussion on the HPRB issue as
it relates to reliance on HPRB decisions as rationale
for the economc hardship, or is that nore of just a
| arger 500 foot issue that we?l|l just have to deal
Wi t h?

CHAl RPERSON GRI FFI S: Vell, I?2m glad you
bring that up. It is a big issue. Here?s ny
difficulty with what | think we need to clarify within
our own process in developnent from the District of
Col unbi a?s governnent aspect. W are, as is the HPRB
citizens that sit on these boards. But we still need
to have a clear definitive process and one that can be
relied upon.

My difficulty with how we deal with this
is several fold. The first is it wll take an
applicant that wll essentially be or could be the
test that is put through this. That?s a burden that |
don?t want to have to add to for anybody that?s com ng
before us or going through this process. But this

seens to be an interesting case that brings it to the
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forefront of the difficulty.

What ends up happening is not necessarily
that we would kick it out because HPRB required it but
we didn?t think it was required or from other aspects
of that. The issue cones when the Hstoric
Preservati on Review Board changes it so substantially
that it actually goes to two things. It actually
usurps the role that the BZA plays in granting relief.

It also usurps the Zoning Conm ssion?s role because
it effectively changes the zoning on the specific
site. That ?s the heart of the issue and the core
of the issue. O course, that doesn?t give you any
remedy at this point. That?s what?s being dealt wth.

W can get to it. Wth the addition of subm ssions,
the economc information from the Applicant, we will
bring things closer.

VMEMBER ETHERLY: The reason why | raised
that question is because you said sonething that was
very inportant, but it came and went very quickly,
which was there are a couple of different options that
can be pursued here. You referenced and ny coll eague,
Ms. Mtten, referenced clearly you could go to the
mayor ?s agent as an avenue for resolving any concerns
that may be raised by the requirenments that were

i nposed upon the Applicant at HPRB.
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You could of course continue to prosecute
your case here. In which case, you mght be
confronted with a decision that requires a certain
type of approach to this project that?s inconsistent
with what HPRB has decided. Then you have two bodies
that are in essence conflicting with one another.
That outconme has a whole host of concerns. So we
don?t even want to talk about it at this juncture.
Then of course there?s the scenario that we?re
envisioning now which is push this off, have sone
addi tional briefing, have some additional discussion,
and then conme back to it.

CHAI RPERSON GRI FFI'S: Wl | sai d.

COW SSI ONER M TTEN: M. Chairman, |
guess | want to be clear that the record is being kept
open broadly as opposed to narrowy. Anyt hi ng,
whether it?s a revised design, whether it?s better
support for the economic feasibility argunent,
whatever it is I?2d be interested in seeing it. | want
the record to just be open.

CHAI RPERSON GRI FFI'S:  Very wel | .

MEMBER M LLER Just to be clear about
what the parties are going to be briefing. | raised a
point earlier and perhaps Ms. Mtten can articulate it

better than | can. You rai sed an issue about whet her
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or not we would have jurisdiction to even grant the
relief because the FAR has been so much exceeded or
sonething to that effect. It would be a good idea if
they could brief that issue.

COM SSI ONER M TTEN: That ?2s wort hwhi | e.
If you review the submssion from the Applicant
originally, they focused on the public good. It?s
clear that there are nmany positive consequences if
this application were to go forward. | won?t go
t hr ough t hem

But where the focus needs to be in an
additional submssion is that granting the variance
will not inpair the intent purpose and integrity of
the zone plan when it is the prerogative of the Zoning
Conm ssion and only the Zoning Conmmi ssion to rezone
property. W have before us a proposal that is
apparently contingent on getting a substantial anount
of relief for density. So how do we reconcile those
things? |Is that what we?re searching for?

CHAI RPERSON  CGRI FFI S: Ri ght. It?s an
inportant point to bring up that we are going to keep
the record open for any information that the Applicant
wanted to provide on that. O course, we?re not
arguing that at that point. But Ms. Mtten just

brought up that point of whether it would effectively
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be a rezoning or not.

O course, the recourse of the Zoning
Conm ssion would be to sua sponte us if we disagreed
with her position and approved it. But gosh, we don?t
want to get into that. Anyt hing el se? Then once
again, let?s set this for a date.

MR MOY: M. Chairman, our normal date
for hearing cases for decision is the first Tuesday,
so the next Tuesday for decision making is July 1,
unl ess you want to have it any earlier.

CHAl RPERSON GRI FFI S: The Applicant is
here. The Board is very flexible on this and getting
to the heart of the matter. Are we needing nore tine?
So decision nmaking in Septenber. | do believe we?re
nmeeting for decision naking on August 5. That woul d
be sufficient tine. Let?s set this for August 5 for
deci si on nmaki ng. O course, if it looks as though
additional time is required, we?re obviously anenable
to that. Just notify us in plenty of tine so that we
can not reprint schedules and all that stuff. That
being said, we?l|l set this for August 5, 2003. Do |
have that date correct, M. My?

MR MOY: M/ understanding is it?s
correct.

CHAI RPERSON CRI FFI S: Very well. Let ?s
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call the next case.

MR MOY: The next case is Application
Nunber 17008 of G deon Baptist Church, pursuant to 11
DCVR 3103.2, for a variance from the |ot occupancy
requi renents under section 403, a variance from the
rear yard requirements under section 404, a variance
from the open court requirenments under section 406,
and a variance from the of f-street par ki ng
requirenents under section 2101, to allow the
construction of a new church in the R 3 Dstrict at
prem ses 901 |Ingraham Street, N W That ?s Squar e
2998, Lot 7.

Staff notes for the Board that the Board
has amended the application to delete ?a variance from
the rear yard requirenents under section 404" and add
?a variance from the 50 percent requirenent to |ocate
par ki ng spaces elsewhere under subsection 2116.3.7?
The Board conpleted hearing testinony on the case
application and requested additional information for
its decision at its neeting on May 20, 2003.

At this public neeting, the Board del ayed
its decision to June 3, 2003 to allow the Applicant to
resubmt one of the requested docunents which is a
copy of a signed binding agreenent, contract, or a

revi sed binding agreenent fromthe D.C. Public Schools
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that specifies that the letter is a binding agreenent.
The Applicant has submtted this docunent dated My
22. That?s in your case folders as Exhibit 34. That
conpl etes ny briefing, M. Chairman

CHAI RPERSON CGRI FFI'S:  Thank you very nuch,
M. My. W had postponed this one. O course, we
try our hardest, which doesn?t appear today to be the
case, not to postpone decision meking on this
clarification because the regulations require wth
very specific Jlanguage that there be a binding
agreenment. W have submitted into the record Exhibit
34 which is noted as a binding agreenment for the
Bapti st Church to have the parking provided on an off-
site location. This falls into what we were | ooking
at. We?ll hear comments on that.

I would I|ike to nove approval of
Application 17008 of Gdeon Baptist Church for a
variance of |ot occupancy requirenments under 403, the
variance of the open court requirenments under 406, the
variance of the off-street parking requirenments under
2101 that would allow the construction of a new church
at the prem ses 901 Ingraham Street, NW |2d ask for
a second.

MEMBER ETHERLY: Second.

CHAl RPERSON (RI FFI'S: Thank you. Speaki ng
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to the notion of this in terns of the uni queness which
goes to all of the variance relief. This is a corner
lot. It is an oddly configured lot. In terns of its
narrowness, the rear portion is not on a right angle
with any of the other corners. Agai n, the prom nent
feature in front is the nobst narrow portion of the
pi ece of the property.

What that does is arises up how one can
configure in terns of the |ot occupancy the function

which is a matter of right use, that is church which

has its own attendant requirenents. O course, the
sanctuary is one. Then it?s the circulation, the
entrance, and the restroons. They also require an

accomodation to satisfy the mninmm requirenments in
terns of parking. They have carved out sone parking
whi ch again changes the bulk and mass and noves it
ar ound. | believe the record speaks nore even than
what I?mindicating in terns of |ot occupancy.

The issue with the open court wdth was
clearly and directly only to accomobdate the
handi capped ranp that is on the side of the building.

Setting that building back any nore to nake it
conform of course would do away with any ability to
have either restroons, elevator, or circulation court

on the main fl oor. And the floors above would be the
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bi ggest inpact in how one would acconmodate the run
required for the ranp in order to neet the ADA
requi renents. Qovi ously you need distance and not
wi dt h. That wi dth does not conply with the exact
wi dth of the court requirenents based on the height.

The parki ng. W had amended this to
require a variance for the parking because of that
which is stated in the regulations. VW have found
with t he bi ndi ng par ki ng agr eenent and t he
availability of the parking that it does in fact
conform 1?2l let others speak to the application.

MEMBER M LLER  The parking was an issue.
The Applicant canme back with a letter that indicated
it was a binding agreenent which was our concern at
the l|ast neeting. Il just want to note that the
agreenent is for a set period of tine; March 31, 2003
t hrough March 30, 2004.

Subsection 2117.1 of the regul ations says
?The parking spaces required by this chapter shall be
provi ded and maintained so long as the structure that
t he parking spaces are designed to serve exists.? So
| would want to put in a condition to granting this
application that the Applicant shall submt another
bi nding parking agreenent to this Board prior to the

expiration of the current agreenment and thereafter to
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reflect the existence of a binding agreenent for off-
site parking at all tines for the duration of the
church at operation of the site.

The only other issue is that it provides
for parking only on Sundays. But we did hear
testinony that the church is not used by that nany
people during the week, and the surrounding streets

seemto be able to accommodate the parking.

CHAI RPERSON (Rl FFI S: Ckay. In terns of
adding in a condition to the variance, | have sone
difficulty first of all in terms of the vehicle it

puts us up into. W would be accepting and therefore
we would have to review the binding agreenent. | sn2t
it as clear to say that they have to conform to the
regul ations which do require a binding agreenent in
the affirmation? If this notion is approved, it is
saying that in fact it?s based on the fact that they
have conmplied with that aspect of it and would have to
maintain it. Do you agree?

MEMBER M LLER  That woul d be okay with ne
as long as we indicate in our order ?subject to a
bi ndi ng agreenent always being in existence while the
church is operating at the site.?

CHAlI RPERSON GRI FFI S: Cay. That can be

done. And that?s the clear intent of the regulation.
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Any further discussion on this? The notion before us
has been seconded. Anything else? Very well. | 2d
ask for all in favor signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Qpposed?

(No response.)

CHAl RPERSON GRI FFI'S:  Record the vote.

MR MOY: Staff would record the vote with
the Chair notion to approve and M. Etherly second as
4-0-0. W have a proxy vote from M. Hanhave (PH) to
approve the case application. So the final result
woul d be 5-0-0.

The next case is Application Nunber 17007
of Kathleen Peoples and Philip Sedlak, pursuant to
3104.1, for a special exception to allow an addition
to a single famly row dwel Il ing under section 223, not
nmeeting the side yard requirenments under section 405,
in the R4 District at premses 1018 Constitution
Avenue, N. E. That?s Square 964, Lot 46.

On May 20, 2003, the Board heard testinony
on the case application and scheduled its decision for
June 3, 2003. The two weeks would allow the Applicant
and party opponent to submt supplenmental information

The Board requested that both the Applicant and party

opponent submt proposed conditions. This was done by
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both the Applicant and the party opponent. That?s in
your case folders as Exhibit 41 and 40 respectively.

Finally, as a note, the Board also
received by the Applicant a reply to the party
opponent. It was received on May 30, 2003. That?s in
your case folder as Exhibit 42. That conpletes ny
briefing, M. Chairnman.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. My. Wl said in terns of the special exception.

The specific case of this is the addition to a single
famly row dwelling. Clearly as we look at the
speci al exception, from our deliberation and from the
hearing and the record of this, we need to figure out
the aspects as they have been evidenced and whet her
they are in our judgenent issues that would tend or
not tend to affect adversely the use of adjacent
properties.

The two critical issues that were brought
up in the case itself were the privacy being inpacted
in terms of use to the adjacent property and the
shadow cast by that addition that was put on the
adj acent structure. 211 start wth the fina
subm ssion and then go back and address the two
i ssues. VW have in the final subm ssion sone other

mtigating aspects or elenments that were requested. |
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don?t think we need to go through all of them but I
wanted to make it clear on sone of these.

First of all, as we found in other
decisions today, in terns of conditioning special
exceptions, in terns of route, it is clear that what
we have to do is tie that renmedy to which the adverse
i npact or the adverse effect was created. That neans
it has to cone directly out of what is being proposed.

In the other cases, in fact what we heard today is
that in the area that the relief was actually not even
being sought it is difficult to look at conditions
that would try and mtigate other factors that were
not attendant to the application itself.

Also, we don?t delve into any sort of
building code issues although they are very and
critically inportant. There is an entire other branch
and renedy for that. There?s a question of stability
of a retaining wall. W woul dn?t belittle that fact
at all on this Board. However, we have no
jurisdiction to deal with that aspect. That retaining
wall, if it is new or is an existing, needs to be
structurally sound and frankly do the job its supposed
to do.

Wen we tal k about privacy and shadow, we

had sone testinony on the shadow that would be on this
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in ternms of the adjacent neighbors and then upwards
onto its house. It was fairly exhausted in terns of
tracking graphically and then also in oral testinony
the inpact or the tracking of the shadow. It even
went to the nunber of days and anmount that mght be
put into the adjacent property. However, in ny
judgenent, | do not believe that it would have such an
inpact as to so critically and adversely affect the
use of the rear yard.

The rear yard as it exists in the adjacent
properties, for all of which - and the party in
opposition of this application still has the open
space - there is adequate light that is shed dependi ng
on the directions of the sun as it cones up and over
each of the properties. | do not see how the addition
had a substantial inpact on that in terns of shadow.

In terns of privacy, there are three
issues. One was the windows on the addition which was
put to rest fairly early on wth some of the
phot ogr aphi ¢ evidence that was put into the record in
ternms of the distance and the direction of w ndows and
then what was the use behind the w ndows, what roons
were actually fenestrated, one of which was the
bat hr oom The other is the balconies or porches or

decks, however we want to speak to it.
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First of all, the direction of each of
these is away from or doesn?t front - it may have a
side to it - the adjacent rear yards. The pl acenent

of the decks and the angles on sone and also the
treatnent of the sides was well done in order to
expand and increase the privacy both for the property
owner and for the adjacent properties. Therefore, |
believe that is in fact satisfied wthin the specia
exception test.

O course, the second part of a special
exception test just needs to be addressed but is
clear. This wouldn?t inpair the intent and integrity
of the zone plan as it is a single famly hone use and
is maintaining a single famly honme use. In fact,
what?s interesting in ternms of the zone plan that the
final subm ssion speaks to how putting this addition
on which would then classify this as a row dwelling
actually brings it nore in conformance with the zoning
in the R4 District than it was before. That ?s an
interesting side line.

One of the other issues that | noted which
wasn?t so strongly talked about was the visua
condition of the newlot line wall. | do believe that
shoul d be dealt wth. That does have or could tend to

adversely affect the use. But it is decided that the
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remedy for which that could happen by the Applicant
would be to resurface it or refinish it. They have in
fact offered to do sone sort of parching.

Qoviously it would have to be nmaintained

on their property if there was an addition material as

was stated in terns of adding brick. That woul d go
across the property Iine. I am not so noved as to
require that to be acconplished at this point. For

the color and painting, it may well be conditioned and
appropriate that it be with a nore final exterior
finish and painted to be a light color so that it wll
tend to reflect the sun.

W requested |ooking at the parapet wall
i f there was anyway that it would in fact
substantially or dramatically change the amount of
sunlight that mght come up over the property of the
existing portion or the addition. As you recall, we
tal ked about the parapet and wondered whether there
was any additional size for that. It was addressed in
the last submssion that according to building code
there was no flexibility. It was also stated that
even so the anount of reduction that mght have been
avai | abl e woul d have been very small.

That is what | have in ny own notes and

fromny own deliberation. |[If others have issues that
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they would like to speak to, now would be a great
tine. Ms. Mller.

MEMBER M LLER The opponent nei ghbors
have asked us to consider a series of mtigating
neasures. One of the ones that | wanted to ask about
our considering was the construction of a garden
trellis along the wall of the addition abutting the
rear yard. Section 223.4 says ?The Board may require
special treatnment in the way of design, screening,
exterior or interior lighting, building materials, or
other features for the protection of adjacent and
near by properties.?

The big objection is this wall. If it?s
painted, it will be a little bit nore attractive. |7?m
sure if you added a trellis with flowers it would be
even nore attractive. Wiether that?s wthin our
jurisdiction to grant, | would like to throw it out
for the Board to consider as one that seens sonmewhat
reasonabl e.

CHAI RPERSON &Rl FFI S: Ther e?s two
directions to take that. One would be that we find
the finish of that so deplorable that we have to have
sone sort of screening. If we went in that realm to
that level, we could say they need to renobve portions

of the addition or we could even say proposed
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addition. They would renove it fromthe property line
in order to accommodate a trellis.

| ?m going to the fact of can we require
themto do sonething off the property. That?s where |
have some difficulty. W can have requirenents to the
portion of the structure that is on the specific
property. But once we start requiring the Applicant
to do things off the property, it becone fairly
difficult and may well go beyond our jurisdiction.

The other piece is how would we actually
condition that. It gets into the enforcenent of are
we going to have the last word on the design if the
two parties can?t agree on what the materials are or
the height or the cost or anything of that nature. Do
you know what | nean?

MEMBER M LLER I?ma relatively new Board
Menber. But to ne, it seens |like we?re tal king about
decorating a wall. So you are saying you can paint
the wall. Wiy can?t you put vines on the wall? |
don?t see the big leap here. | don?t think we should
get into mcro-nmanagi ng how well it?s done or how it?s
designed or anything like that. I may be m ssing
sonet hing, but | don?t see a big distinction.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. MONRCE: Can | interrupt for a second?
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The Chairman?s concern is if you had to plant the
trellis in the ground and not attached to the wall
that it mght go over into the next property. O even
if the trellis were attached to the wall, the plants
m ght hang over into the next property. Maybe just a
general statenent in the order or condition as to
making the wall as attractive as possible through
what ever neans you choose, for exanmple, trellis,
flowers, painting, whatever. More of a genera
statenment mght be easier to deal wth.

CHAlI RPERSON QR FFI S Yes, t hat ?s
absol utely appropriate. Item four of the Applicant?s
subm ssion talks to allowing for the attachnent to the
wal | by the adjacent property. That could be a nice
clear cabling that you had beautiful plants grow up
It could be attaching anchors so that one could put a
brick finish on it. Me, | hate ivy. So | woul dn?t
want them planting ivy. Do you know what | mnean?

MEMBER M LLER  Ri ght.

CHAI RPERSON GRIFFI'S: Plus it just gets to
be a ness, and a wood trellis is awful. So if we are
tal ki ng about m cro-managi ng, that?s what we get into.

Let?s talk about naking the vehicle available for
which one can accommobdate those types of aspects.

Does that nake sense?
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MEMBER M LLER Yes, | just want to
clarify when you made reference to nunber four | don?t

think you want to get into granting an easenent per

se.
CHAI RPERSON GRIFFI'S: R ght. [?msorry.
MEMBER M LLER  You didn?t nean that.
CHAl RPERSON &Rl FFI S: Ri ght . The top
portion that | was talking about is the availability

of attaching.

MEMBER M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  That goes to anot her
point, now that you bring it wup, in terns of the
easenent . There was not a covenant or an easemnent
before. | don?t renenber any testinony or issues that
cane up in the hearing related to the specia
exception or any evidence that went to the access into
t he back. | wasn?t even clear that it was sonething
that had been done. | don?t think it is still clear.

Supposedly there is a fence. Then there was a gate.
W don?t even have enough information to start
dealing with that type of aspect.

What it goes to is how specific are we. |
think we ought to set a base of which the finish is
for the wall that will be the lot line wall and then

accept, as it is proffered by the Applicant, the
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ability of the adjacent property owners to attach to
that structure. Anything el se?

If there is nothing further, | would nove
approval of Application 17007 for a special exception
to allow an addition to a single famly row dwelling
under section 223 for the premises of 1018
Constitution Avenue, N E. That is to reflect that the
final finish on the addition, the property line wall
adj acent to the rear yard, would be that of a snooth
parch or stucco finish that would be painted in a
light color. 172d ask for a second.

MEMBER M LLER.  Second.

CHAl RPERSON Rl FFI S: Thanks. Furt her
del i beration on that? Coviously in the order, we wll
indicate that the Board has accepted the Applicant?s
proffer of allowwing for the attachment for an
additional veneer for a trellis type system | f
there?s nothing else, then | can ask for all those in
favor of the notion signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Qpposed?

(No response.)

MR MOY: The staff would record the vote
on the notion. The Chairman nade the notion, and M.

MIler seconded it. The vote is recorded as 3-0-1
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with M. Zaidain, not hearing the case and not voting.
W have a proxy from M. Hood to approve the special
exception as well as with conditions as approved by
the majority of the Board Menbers present and voting.
So that would give the final vote as 4-0-1.

CHAI RPERSON GRI FFI S: Good. Thank you
very much, M. My. Are there any other cases for the
nor ni ng deci si on maki ng?

MR MOY: Those are the cases for this
nor ni ng. Although | hesitate to add that just as a
rem nder of the Board --

CHAI RPERSON CRI FFI S: VW have mnutes to
appr ove.

MR MOY: Yes, April and May at sone point
if we don?t do that today.

CHAI RPERSON GRIFFIS: W will get to that
t oday, but we?re not going to do that now. | have one
nore issue for the norning session. Then | will
address all of those here for the afternoon session.
Although it is sonewhat attendant but not directly
related to any of the decision making this norning, |
would like to make a notion on ny ow for a
reconsi deration of a previous order. That is the
order that was established under the appeal known as

Prichard (PH).
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Il will indicate that | believe that a
reconsi deration by this Board is in order based on the
fact that the order as issued has gone out and has
clearly been utilized in nunerous cases well beyond
the reach of which | believe this Board intended. I
believe that the Board in fact |ooked at the specific
facts of the Prichard (PH) appeal and ruled
accordingly in that manner. They were fairly specific
and that is with an existing sem -detached which was
adjacent to a limted rear yard set backs of existing
structures and there is nore.

M/ point is that the order may not have -
and | feel the order did not reflect - the Board?s
i ntention. It is our own fault and that?s why it is
appropriate that we call the notion to renedy the
si tuation. The order went out nuch too broad than
should have in ternms of the facts of the case. So |
woul d ask for a second on that.

MEMBER ETHERLY: M. Chair, 1721l second
t he notion.

CHAI RPERSON (RI FFI'S: Thank you very much.
Furt her discussion?

MEMBER ETHERLY: Just to reiterate your
concern, M. Chair, | do not think it <can be

enphasi zed enough that this particular decision has
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caused a great deal of consternation, confusion, |ack
of clarity as it relates to the issues that were
attendant to that case. This would be an excellent
opportunity for the Board to clarify that matter and
bring sonething concrete to an area that needs it.

CHAl RPERSON @RI FFI S: Excel | ent. Thank
you very much. M. Zaidain, any questions?

MEMBER ZAI DAl N I's this about revisiting
Prichard (PH)?

CHAI RPERSON  (RI FFI S: Yes, |?m sorry,
there?s a notion on the table that has been seconded
for reconsideration of the Prichard (PH) order.

MEMBER ZAIDAIN.  I?2mall for it.

CHAI RPERSON GRI FFI'S:  Very good. Then | et
me ask for all those in favor signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Qpposed?

(No response.)

CHAl RPERSON @RI FFI S: Excel | ent. Thank
you very much. M. My, you can record that vote.

MR MOY: The staff would record the vote.

M. Chairman is the nmaker of the notion for
reconsideration of the Prichard (PH) case. M.
Etherly seconded it. The vote is 4-0-1 with the

Zoni ng Conm ssi oner not present and not voting.
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M5. BAI LEY: M. Chairman, [|?m sorry,
maybe |?m not thinking clearly because |?m hungry.
But do we need to set a date for that? Are we going
to do that in the public forun?

CHAl RPERSON GRIFFI'S:  Yes, 21|l set a date
in a public forum | don?t have one on hand now. I
need to coordinate how we deal with this and when we
deal with it. But | appreciate you bringing that up.
At this point, no, in this public hearing, | won?t
set it up. But it will be set at another tine.

MEMBER ZAIDAIN.  If | understand, M. My,
the vote was recorded wong. It should be 3-0-2.

CHAI RPERSON CRI FFI S: The vote is 3-0-2,
M. My, on the reconsideration because Ms. MIler has
not voted on that as she did not sit or hear the case.

MR MOY: That?s right. I stand
corrected. Thank you.

CHAI RPERSON GRIFFI'S:  Anything else in the
norning? W wll postpone the neeting mnutes, but we
will in fact take them up today at sone point and
approve them Anything el se?

M5. BAILEY: Not for the neeting, sir. |
just have a brief note for the afternoon session when
you get there.

CHAl RPERSON R FFI S: | ndeed. VWhat |
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would like to do then is adjourn the norning session
of June 3, 2002 and simultaneously call the afternoon
session so we can deal with the afternoon issue at
hand. Then after we deal with this one issue, | wll
address what the rest of the schedule is for the day.
(Wher eupon, the above-entitled matter

concl uded at 2:09 p.m)
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